:e should cay, at least, that the important consti
tutional right to life should not be less protected than

the constitutional right to free speech. Probably, it
should recelve even greater protection. Yet an eyamina-
tion of the free speech cases indicates that the right to
free speech is a highly protected constitutional right.
In the earlier cases, the doctrine emerged that "the
holdirg of meetirgs for peaceable political action cannot
be proscribed”. De Jonge v.Oreqon, 299 U.S. 353, 365
(1937). The right of free speech in this context was an
absclute right against government. Even in the context

of speech advccating the overthrow of government by un-
lawful force, Justices Brandeis and Holmes articulated

the test of the protection of such speech that was to be

given effect in a broad spectrum of cases involving
speecis:

"The fact that speech is likely to result in some
violence or in destruction of property is not e-
nough to justify its suppression. There must be
the probability of serious injury to the State.
.sethe issue (is) whether there actually did ex-
ist at the time a clear danger: whether the dan-
ger, 1f any, was imminent; and whether the evil
apprehended was so substantial as to justify the
stringent restriction interposed by the legisla-

ture.” Whitney v. Califorpia, 274 U.S. 357, 378-
379 (1927).

In more recent decsdes, the degree of the constitu-
tional protection of speech has brought even more strin-
gent standards for its protection by the courts in many
contexts. Mr. Justice Black insisted that there is an
absolute prohibition against the government awarding dam-
ages to a public official in his suit against critics of
hls official conduct. New York Times v. Sullivan, 376 -
UsS. 254, 293 (1964). VWith respect to advocacy of PO S~
sibly violent political action at a meeting of the Ku
Klux Klan, Mr. Justice Douglas took the position that the

"clear and present danger” test does not sufficiently pro-
tect speech and
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"is not reconciliable with the First Amendment in
days of peace. .+.1 see no place in the regime of
the First /mendment for any 'clear and rresent
danger test', whether strict and tight as some
would make it, or free-wheeling as the Court in

Dennls rephrased it." Brandenburg ve. Ohio,
395 U.5. 444, 452, 454 (1969) ZdiSSEnting or:in-

ion, Mr. Justice Black, concurring).

1f there ever was a constitutional right that was entitled
to be treated as an "absolute” one, it is the right to
life of an innocent person, and especially that of an un-
born child. There is good precedent for so holding drawn
from the capses protecting the lesser, although highly im=
portent, constitutional righte of free speechy freedom of
religion, and freedom from law respecting establishment
of religion. But at the very least, that protection should
not be less than the highest protection accorded under the
decided c.ses to these important rights. 1In light of
these cases no decision can possibly pass constitutional
muster under the Due Process Clause of the Fifth Amend-
ment, considered in its substantive aspects, if that de-
clsion authorizes the performance of abortions without a
consideration of the crucially important interests and
rights of the unborn child, without a direction for a re-
sponse to those interests, and without a requirement thzt
the most compelling and vital interests of goverrment be
involved and thast the abortion be necessary 1o accomplish

those interests where no reasonable alternative is avail-
able.
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CONCLUSION

For the reasons stuted in this brief and in the
brief of the appellee, amicus respectfully urges that thi
Court reverse the judgment of the three-judge court below
insofar as it held unconstituticonal the Texas law of abor
tion ond affimm the judgment of that court insofar as it
denied injunctive relief. But if this Court affims the
Judgment of the three-judge court below insofar as it helc
unconstitutional the Texas law of abortion, amicus res-
pectfully urges, in the a2lternative, thzet this Court PIO-
vide substantive standards for guiding decision concern-
ing performmance of abortions so as to protect the consti-
tutlonal right to life of the unborn child and provide or
direct the resort to a competent tribunal for a hearing ir
dccoerdance with procedural due process before an abortion
going beyond the Texas law of abortion is permitted to be
performed.

Respectig}lx.subnitted,
7 - S )

Townes Hall

2500 Red River Street
Austin, Texas 78705

October 15, 1971
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