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IN THE

Supreme Court of the United States

No. 70-18

JANE ROE, et al., Appellants,

V.
HENRY WADE, Appeliee.

On Appeal from the United States District Court
for the Northern District of Texas

No. 70-40

MARY DOE, et al., Appellants,
V.
ARTHUR K. BOLTON, er al, Appeﬂees.

On Appeal from the United States District Court
for the Northern District of Georgia

MOTION FOR LEAVE TO FILE BRIEF AMICUS CURIAE

PURPOSE OF THE MOTION

The opposing parties in No. 70-18 (the Texas case) have
given their written consent for The National Right to Life

Commiticel to file an amicus curiae brief. The appellants
in No. 70-40 (the Georgia case) have also given written con-

sent to the filing of such a brief.? While declining to give
written consent to the filing of an amicus curiae brief by

' Hereinafter usually referred to as “NRLC”.

*These consents have been filed with the Clerk.
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NRLC, the appeliees in the Georgia case have stated in writ-
ing that they do not object to this motion.?

INTEREST OF THE AMICUS CURIAE

|. Identification of the Amicus. The National Right to
Lite Committee is 4 non-sectarian, interdisciplinary organiza-

tion that is committied to informing and educating the gen-
eral public on questions related to the sanctity of human
iife. Protecting the right to hife of the unborn child 1s of
central concern for NRLC. The Committee believes that
proposals for total repeal or relaxation of present abortion
laws represent a regressive approach to serious human preb-
lems. NRLC is in favor ot a legal system that protects the
life of the unborn child, while recognizing the dignity of the
child’s mother, the rights of its father, and the responsibility
of society to provide support and assistance to both the
mother and child.

NRLC opposes the repeal of existing laws preventing or
restricting an abortion, whether this be achieved by legisla-
tion or through court order. It is for this reason that NRLC
seeks the Court’s permission to participate in these two
cases. In both, the appellants raised in the lower court, and
again attempt to argue in this Court, grave constitutional
questions concerning the power of state legistatures to enact
laws which restrict the taking of life through the destruction
of a hive fetus. Candidly, NRLC has reservations concerning
the Georgia statute which permits abortion in several situa-
tions beyond that when abortion is necessary to save the life
of a mother. Nevertheless, NRLC belteves that neither the
Texas nor the Georgia statute should be held unconstitu-
tional on any basis urged by the appellants in the two cases
al bar.

2. The Legal Position of NRLC in These Cases. As indi-
cated, if the question before this Court were the most desir-

>A copy of their letter to that effect has been filed. with the Clerk.
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able form of abortion legislation, only the Texas statute
would come close to the ethical and political position of
NRLC:? the Georgia statute would fall substantially short of
that position.’ In these cases, however, NRLC is not con-
cerned with the most desirable legislative resolution of oppos-
ing concepts of public morality and welfare, but with funda-
‘mental issues of constitutional power and policy. Accord-
ingly, while not endorsing either the Texas or especially the
Georgia statute as the ideal abortion law, NRLC, if granted
leave by the Court to submit this briet, will argue that neither
statute should be declared unconstituitional on any grounds
raised by the appellants in the courts below and reiterated
by them in this Court. In view of the Fifth and Fourteenth
Amendments, there can be no doubt that protection of
human life against desiruction without due process of law
1s on¢ of the most tundamental values in American consti-
tutional policy. To the extent that Texas and Georgia have
acted to protect the unbomn child against arbitrary destruc-
tion by private individuals, including doctors and mothers,
Texas and Georgia have acted well within their constitutional
pOWwer.

3. Justification for FParticipation as Amicus Curige. On
the basis of the motions filed in resvonse to the jurisdictional
statements filed in these two cases, it appears that in neither
do the appellees intend to address themselves to several of
the important constitutional issues which appellants have
sought to raise. These issues are of major concern to this
amicus. 1t considered and decided by this Court, their reso-
lution will have a. national impact, attecting the laws of

“The Texas statute permits abortion only *‘for the purpose of saving
the life of the mother.”

*The Georgia statute permits abortion in a case where “(1) A con-
tinuation of the pregnancy would endanger the life ot the pregnant
woman or would seriously and permanently injure her health; or {(2)
The fetus would be very likely born with a grave, permanent, and
irremediable mental or physical defect; or (3) The pregnancy resulted
from forcible or statutory rape.”
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many states and going far in determining what are to be
acceptable public mores.

Under these circumstances NRLC believes that both the
spirit and the text of Rule 42(3) sanction its appearance as
amicus curiae n these two cases for the purpose of arguing,
inter alia, that the two statutes challenged were within the
constitutional competence of Texas and Georgia to enact,
since those states have a compelling interest in protecting
human lite, in the form of a living fetus, from destruction
by abortion.

CONCLUSION

For the reasons stated herein, and as more fully expanded
In the accompanying brief, NRLC respectfully requests that
the Court grant its motion and accept for filing the amicus
curige brief submitted herewith.

Respectfully submitted,

ALFRED L. SCANLAN

. MARTIN J. FLYNN
JUuAN J. RYAN 734 Fifteenth Street, N.W.
1351 Springtield Avenue . Washington, D.C. 20005

New Providence,
New Jersey 07974 ROBERT M. BYRN
140 West 62nd Street

JOSEPH V. GARTLAN, JR. Lincoln Center
815 Connecticut Avenue New York, New York 10023
Washington, D.C. 20006

Attornevs for The National Right to Life Committee,
Amicus Curiae

OF COUNSEL:

Shea & Gardner
734 Fifteenth Street, N.W.
Washington, D.C. 20005 October 8, 1971.
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QUESTIONS PRESENTED

A. These cases raise issues both of junisdiction and of con-
stitutionality. The basic junsdictional question appears to
this amicus to be whether the two lower courts should have
abstained from exercising jurisdiction and granting declara-
tory judgments.

B. Should the Court conclude that the courts below
properly exercised jurisdiction and that jurisdiction on
appeal also exists in this Court, then it would be confronted
with the foliowing substantive issues:

1. Did either the Texas or Georgia court abuse discre-
tion in refusing to issue the injunction sought by the respec-
tive appellants?*

2. Do the Georgia and Texas abortion statutes invade
any alleged constitutional night of privacy on the part of a
woman to abort an unborn child?

3. Are the statutes unconstitutionally vague’?

4, Do the statutes impair First Amendment or Due
Process rights of doctors to practice their profession?

3. Do the statutes deny equal protection of the laws
to poorer citizens?

SUMMARY OF ARGUMENT
. [

A. The Texas threegudge federal court should have
abstained from granting declaratory relief. At the time the
suit was instituted, state court criminal proceedings were
pending against the doctor-plaintiff charsmng him with vio-
lations of the Texas abortion statute. In such a case, as this
Court recently ruled, “'relielf by way of declaratory judgment

This issue has been adequately briefed by the appellees in both
cases. NRLC supports those arguments and therefme will not speak
further to that particular question.
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should have been denied without consideration of the

meriis.”  Samuels v. Mackell 401 U.S. 66, 73 (1971).

B. The Georgia case presents the fact situation to which
this Court referred but left undecided in Younger v. Harris,
401 U.S. 37 (1971); i.e., no criminal prosecution was “‘pend-
ing in state courts at the time the federal proceeding . . .
[was] begun.” 401 U.S., at 41. The principles laid down in
the Mackell, Younger and related cases decided by the Court
at the last Term should also apply in this case. The state
statute has never been construed by the Georgia courts, and
those courts are available to provide both declaratory and
injunctive relief in an appropriate case. Therefore, tradi-
tional principles of equity, federalism, comity and sound

judicial administration support the proposition that the
(eorgia three-judge federal court should have denied declara-
tory relief without reaching the merits of the constitutional

issues raised by the appellants.

11

A. Whatever the metaphysical view, the legal concepts
as to the nature and rights of an unborn child have drastically
changed, based on expanding medical knowledge over the
last 2,500 years. As recently as 1921, a respected state court
could maintain that the child in the womb is part of his
mother. The findings of medical science have destrovyed
that myth. The leading doctors and scientists in the field
now agree that life begins at conception. They further
agree that a developing fetus is alive, not only in the sense
that he 1s composed of living -tissue, but also in the sense
that he is a living, striving human being, from the very
beginning. Very early in the pregnancy the fetus manifasts
a working heart and brain difterent from his mother. There
1s absolutely no question but that his existence as an
individual begins no later than the stage at which the
cells which make up the fetus separate from those cells
which later become the placenta. Thus, the state’s interest
in the preservation of human life in the womb rests upon
the undisputed medical evidence.
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B. From Bracton’s day abortion was regarded at com-
mon law as a serious evil or wrong which should be pre-
vented 1n order to curtail or stop the unnecessary destruc-
tion of human life. For a brief period difticulties of proving
that an abortion had in fact caused the termination of an
“unquick” child prevented application of the serious sanc-
tions of the criminal law to some cases. However, when
medical science eliminated those difficulties ot factual
proof, there was no longer any question but that one of
the prime purposes of the abortion statutes was to prevent
the destruction of the unborn fetus at all stages of gesta-
tion. Therefore, the compelling interest which Texas and
Georgia have in prohibiting and regulating unjustifiable
abortions i1s not one newly discovered or advanced as an
afterthought argument.

C. The law has recognized the rights of an unborn child
in other important areas. For example, the property rights
of an unbom child, at all stages of fetal development, were
recognized by English law before the end of the eighteenth
century. The same recognition was aifforded the property
rights of an unborn child by American courts. In property
law there was no requirement that the fetus must be “quick,”
i.e., that his presence within her body be felt or recognized
by the mother. The rules protecting property rights of an
unborn c¢hild have been apphed even where their apphcation
benefited some third party rather than the child, and even
where the child himself -suffered disadvantage because of
such application. We believe 1t would be an ironic and
inexplicable perversion of both human and constitutional
values if it were to be the law that a state has an interest In
protecting the property rights of an unborn child but has

no compelling, constitutionally justifiable interest in regu-
lating the circumstances and conditions under which he

may be destroyed.

D. In the field of tort law there has been a dramatic
development and complete change in the law in response to
expanding scienfific knowledge and medical facts that for-
merly were unavailable. Until well into the twentieth cen-
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tury most American decisions denied recovery in tort to the
human offspring harmed in the womb, primarily on the
sround that the defendant owed no duty to a person who
was not in existence at the time of the tort. The premise
here, of course, was the now repudiated notion that the
unborn child was a part of his mother. Almost every juris-
diction which has considered the issue in the last 30 years
has upheld the right of an infant to sue for injurnes sustained
prior to birth, including the right to sue under a wrongful
death statute, whether or not the injury occurred at the
time the unborn child was viable or not. If the state may
protect the unbomn child by a court action awarding damages
for a tort, a fortiori it cannot be impotent to protect the
same living being by criminal sanctions which prohibit his
arbitrary destruction. |

E. It is also now established that the law will recognize
an unborn chiid’s right to support by his parents. If a state
has sufficient justification to require a father to support an
unborn child which he may not want, can it be tairly main-
tained that the same state has no justifiable interest in pro-
tecting from destruction as a living being a child which his
mother may not want? This Court has firmly settled that
the free exercise of religion rights guaranteed by the First
Amendment are susceptible of restrction only to prevent
grave and immediate danger to interests which the state may
lawtully protect. Nevertheless, the right of an unborn child
to live has served to permit the state’s abridgement of or
interference with a mother’s rehligious convictions when
necessary to save the life of an unborn child. These are
cases where the court has to override the religious convic-
tions of a mother and order a blood transfusion in order to
save an unbom child within the womb. Either expressly or
impliedly such judicial results are based on the findings of
modern medical science concerning the nature of the fetus
and constitute recognition of the right of the child in the
womb to the protection of the law.
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F. The amicus believes that in any balancing of constitu-
tional values or rights, life must be preserved over alleged
privacy. Even if there is a certain right of privacy on the
part of a woman ansing from the marital relationship, with
which the state cannot unjustifiably interfere, there is
another right involved here, and the most fundamental of
the personal liberties protected by the Due Process Clause,
i.e., the unbom child’s right not to “be deprived of life,”
in the very words of that constitutional provision. Thus,
the Court is not confronted with a balancing between a
right of personal liberty on the one hand and some lesser
competing state interest on the other. The choice here 1s
between a nebulous and undetined right of privacy on the
part of a woman with respect to the use of her body and
the personal night to life of an unborn child, with a con-
comitant right on the part of a state to prevent its umusti-
fiable destruction.

The state’s interest in regulating abortion is not bottomed
exclusively on its concern for the health of the mother. The
state interest which justifies what the Congress had done
rests on concern for the preservation of human life, even
though that Irfe be within the womb. There are no decisions
of this Court which suggest the existence of an unrestricted
right of bodily integrity on the part of a woman sufficient to
permit her alone to decide, for whatever reason, whether
to terminate a pregnancy. Nor does a married couple’s right
to plan a family and to space their oftspring encompass the
right to intentionally destroy an unborn, but living, fetus
any more than it would justify infanticide. Moreover, to
sustain the attack on the statute which the appellants make
in urging that 1t offends against an alleged right of privacy
would require this Court’s unabashed return to the long-
repudiated concept of substantive due process which plagued
its decisions for several generations.

Public and medical opinion with respect to relaxation of
the abortion laws is divided. However, the predilections of
the populace, much less the individual preferences of judges,
cannot serve as a basis to strike down legislation within the



competence of a state to enact, especially when such legis-
lation is aimed at protecting the most fundamental of the
personal liberties protected by the Due Process Clause, that
is, the right not to “be deprived of lite.”

G. All the cases cited by the appeilants in support of the
claim that a right of privacy 1s constitutionally guaranteed
are clearly distinguishable on their tacts. The only one that
even superficially might be regarded as an analogy to support
appellee’s position here is Griswold v. Connecticut, 381 U.S.
479 (1965). Griswold stands only for the proposition that
a law outlawing the use of contraceptives, enforcement of
which would require invasion of the marifal bedroom, trans-
eressed on the intimacies of and the right of privacy inherent
in the marital relationship, including the sexual relationship.
The Texas and Georgia abortion statutes do not aifect the
sexual relationships of husband and wife. Moreover, 1n
Griswold the Court was not called upon to choose between
the right to privacy and the right to life, the choice 1t must
make I1n this case. Nor can it seriously be argued that
abortion, a crime at common law, 18 a fundamental, albeit
“penumbral,”’ liberty reserved by the Ninth Amendment.

[11.

This Court’s decision in United States v. Vuitch, 402 U.S.
62 (1971} is dispositive of the appellants’ claims that the
Texas and Georgia statutes are unconstitutionally vague.
Doctors are neither in doubt nor in ftear as to where
abortions permitted by those statutes end and where those
barred by them begin.

V.

A. In both cases appellants urge that the particular statute
“chills and deters plaintiffs from practicing their profession
as medical practitioners and thus offends rights guaranteed
by the First and Fourteenth Amendments.” However,
neither statute proscribes speech or medical advice but



merely prohibtit{s the commission of the criminal acts speci-
fied. If the acts outlawed by the statutes are within the
constitutional competency of Texas and Georgia to proscribe
as cnminal conduct, then the argument is closed. Criminal
acts do not fall within the freedom of speech which the First
Amendment protects,. The same rationale also answers
appellants’ claims that the freedom to pursue the profession
of medicine guaranteed by the Due Process Clause 1Is
oftended by the statutes involved in these cases.

B. Nor does the statute effect any invidious discrimma-
tion between rich and poor, as contended by the appellants.
It applies to all persons committing the acts condemned by
1t and there i1s no suggestion that it seeks to discriminate
on any invidious basis, including that of income. Even if
it 13 true that the rich are in a better position to go to a
jurtsdiction where abortions are legal or to engage the serv-
ices of more sympathetic physicians, the answer would be
no different. There is no requirement of equal protection
that all evils of the same genus be eradicated, or none at all.
If the law in this instance, as in so many others, bears more
oppressively on the less financially fortunate, the remedy
lies in the elimination of the causes of poverty and the
reform ot the administration of criminal justice, not by the
selective invalidation of otherwise lawfully enacted statutes.

C. Appellants also argue that the common welfare would
be better served by more relaxed abortion laws. They
profess concern about the unsafe conditions which surround
cnmtnal abortions and alse claim to be moved by the
problem of world overpopulation. Whatever the etficacy of
such arguments, it is to the Congress, not to this Court, that
they should be directed. Apart trom that, however, the
amicus questions their persuasiveness. The evidence is that
~ liberalization of abortion laws has effected no substantive
reduction tn the rate of illegal abortions in other countries,
so all that 1s done is to increase the total number of abortions.
Finally, so far as the problem of overpopulation is concerned,

an abortion, whether on the free demand cof a woman or pur-
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suant to the intimidating command of the state, appears to us
as a singularly ineffective, and indeed extremely dangerous,
way to attempt to solve the population problem, at least in
the context of the humanistic values traditional to Western
Civilization. In any event, this Court is not the forum,
and these cases are not the occasion, to debate whether
unrestricted abortion would best serve the general welfare

of the peopie of Texas and Georgia.

ARGUMENT
1.

BOTH COURTS SHOULD HAVE ABSTAINED
FROM GRANTING DECLARATORY RELIEF

This amicus 1s primarily concerned about the ultimate
disposition of the important constitutional issues which the
appeliants have attempted to raise in the two cases. Never-
theless, NRLC is also concerned that these issues not be
determined either prematurely or disparately and in the
context of htigation where federal jurisdiction, if not
absent, rests on an uncertain or disputed basis. Parker v.
County of Los Angeles, 338 U.S. 327, 333 (1949). This
Court has postponed the question of jurisdiction in both
cases. 402 US. 941 (1971). NRLC respectfully suggests,
for the reasons set out below, that this Court should either:
(1) note probable junsdiction and vacate the orders entered
by the courts below on the ground that they should have
abstained from granting declaratory as well as injunctive
relief, Samuels v. Mackell, 401 U.S. 66, 72 (1971); or {2)
dismiss both cases for want of a substantial federal question,

in that the judgments entered below do not constitute final
determinations of federal constitutional rights. Public Service

Commission v. Wycoff Co., 344 U.S. 237, 247 (1952).

A. The Texas Three-Judge Federal Court Should Have
Abstained from Granting Declaratory Relief. QOne of the

plaintifts in the Texas case was a doctor who was permitted
to intervene on the ground that he had been charged with
violating the Texas abortion statute in two cases “‘now
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pending in the Criminal District Court of Dallas County,

Texas. . . ." (App. 22).* Last Term, this Court held that
federal courts should not exercisc jurisdiction to enjoin
pending state criminal prosecutions except under extra-
ordinary circumstances where the danger of irrepurable loss
is both great and immediate in that there is a threat to the
plaintift’s federally protected rights which cannot be elimn-
inated by lhis defense of a c¢riminal prosecution brought
against him. Younger v. Harris, 401 U.S. 37 (1971]).
Speaking for a majority of the Court, Mr. Justice Black
pointed out that the ancient doctrine of equitable absten-
tion which grew up in the British judicial system *'is
equally mmportant under our Constitution, in order to
prevent ecrosion of the role of the jury and avoid a duplica-
tion of legal proceedings and legal sanctions where a singie
suit would be adequate to protect the rights asserted.”?

Continuing, he said:

&

. . . This underlying reason for restraining courts of
equity from interfering with criminal prosecutions
is reinforced by an even more vital consideration,
ihe notion of ‘comity,” that is, a proper respect for
state functions, a recognition of the ftact that the
entire country is made up of a Union ol separate
state governments, and a continuance of the belief
that the National Government will fare best if the
States and their institutions are left free to pertorm
their separate tunctions in their separate ways. This,
perhaps tor lack of a better and clearer way to
describe it, is referred to by many as ‘Our Federalism,’
and one familiar with the profound debates that
ushered our Federal] Constitution into existence 1S

bound to respect those who remain loyval to the
ideals and dreams of "Our Federalism.” The concept

*State of Texas v. James H. Hallford, No. C69-5307-1H, and State
of Texas v. James H. Hallford, No. C-09-.2524-H  Reterences to
the printed appendices in the two cases are designated herein as

H(App )n-
d., at 44.
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does not mean blind deference to ‘States’ Rights’
any more than it means centralization of control
over every important issue in our National Govern-
ment and its courts. The Framers rejected both these
courses. What the concept does represent is a system
in which there is sensitivity to the legitimate interests
of both State and National Governments, and in
which the National Government, anxious though 1t
may be to vindicate and protect federal rights and
federal interests, always endeavors to do so.in ways

that will not unduly interfere with the legitimate
activities of the States.””?

The Younger case is square authorily in support of the
refusal of the Texas threequdge tederal court to grant the
injunction requested by the appellants. In this case, as in
Younger, criminal prosecutions were pending involving one
of the plaintifts. Moreover, 1n both cases, there 15 no
showing that a situation exists “in which deiense ot the
State’s criminal prosecution will not assure adequate vindi-
cation of constitutional rnights.” Dombrowski v. Pfister,
380 U.S. 479, 485-86 (1965). However, the three-judge
federal court in the Texas case, despite its refusal to issue
an injunction, did grant a declaratory judgment striking
down the Texas abortion statute as unconstitutional under
the Ninth and Fourteenth Amendments and on grounds of
vagueness under the Due Process Clause of the Fourteenth
Amendment. 314 F. Supp., at 1225. Here, the court below
erred; 1t should have abstained from the grant of such relief.

On the same day that this Court decided Younger v
Harris, 1t handed down its opinion in Samuels v. Mackell,
401 U.S. 66 (1971). There, the Court held that the same

principles which govern the proprietv of issuing federal
inunctions against state court criminal proceedings alsc
apply to the granting ol federal declaratory judgments. In

Ibid
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Samuels, the appellants had been indicted under New
York’s Criminal Anarchy Law. They brought an action
seeking declaratory as well as injunctive reliet agaimnst their
prosecutions on the ground that the statute violated the
First and Fourteenth Amendments of the Constitution of
the United States. A three-judge district court upheld the
law and dismissed the complaints on the merits. After
sustaining the lower court’s refusal to grant injunctive relief,
thus Court held that the decision below should be atfirmed
but on the ground that “‘relicf by way of declaratory judg-
ment should have been denied without consideration of the
merits.” 401 U.S., at 73. Speaking for the Court, Mr.
Justice Black said that:

Lc

. in cases where the state criminal prosecution was
begun prior to the federal suit, the same equitable

principles relevant to the propriety of an injunction
must be taken into consideration by federal district

courts in defermining whether to issue a declaratory
judegment, and that where an injunction would be
impermissible under these principles, declaratory re-
lief should ordinarily be denied as well.””®

A majority of the Court thus discerned no difference
between the propriety of issuing declaratory relief as opposed
to injunctive relhiet where a “criminal proceeding was begun
prior to the federal civil suit . . . .”” In both situations,
“deeply rooted and long settled principles of equity have
narrowly restricted the scope for federal intervention, and
ordinarily a declaratory judgment will result in precisely the
same interference with and disruption of state proceedings

that the long standing policy limiting injunctions was
designed to avoid.” 401 U.S., at 72.

The efficacy of a policy which restricts the grant of federal
declaratory relief as well as the issuance of an injunction

when ¢riminal proceedings are threatened or, as in the Texas
case, In existence at the time a civil suit is filed i1s further

>Id., at 73.
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demonstrated when we consider the inequity and procedural
awkwardness of the situation facing the State of Texas,
which lost on the merits in the court below. [t is settled that-
neither the grant nor the refusal of a declaratory judgment,
without more, will support a direct appeal to this Court
under 28 U.S.C. 1253. Mitchell v. Donovan, 398 U.S. 427
(1970); Gunn v. University Cormumnittee, 399 U.S. 383 (1970).
The State of Texas, therefore, has only one avenue through
which to appeal directly the declaratory judgment voiding
its abortion statute and that is to the Fifth Circuit and, it
unsuccessful there, by attempting to invoke the certiorari
jurisdiction of this Court® Rarely has this Court tolerated
the unnecessary bifurcation of constitutional litigation. Yet,
should the Court hold in this case that the three-judge court
properly granted declaratory relief but improperly denied
injunctive relief, it then might be faced at least indirectly, as
we now show, with consideration and decision of the same
constitutional issues that are being directly raised by the
appellees in the Court of Appeals for the Fifth Circuit.

"As stated, Texas is foreclosed from any direct appeal fo
this Court of the decision of the three-judge court in declar-
ing its abortion statute unconstitutional. However, if this
Court finds that the lower court acted properly in taking
jurisdiction and deciding the case on the merits, then Texas
presumably would argue that the court below did not err In
refusing to grant injunctive relief. Under the rule that per-
mits an appellee, even though he has not cross-appealed, to
urge In support of the judgment under review any grounds
which were fairly presented but ignored or rejected by the
trial court, Texas could maintain that the three-udge court

acted properly since the statute in question did not trespass
upon any fundamental constitutional rights. Helvering v

°The Texas defendants have appealed to the U.S. Court of Appeals
for the Fifth Circuit (App. 135). On October 29, 1970 a panel of the

Fifth Circuit granted plaintiffs’ motion holding the defendants’ appeal

in that court in abeyance pending the decision of this Court in the case
at bar (App. 140).
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Lerner Stores Co., 314 U.S. 463, 467 (1941): United States
v. American Ry. Exp. Co., 265 U.S. 425, 435 (1924). Yet,
there would appear to be definite limits on the ability of the
Texas appellee to argue the constitutional vahlidity of the

statute in contending that injunctive relief was properly with-
held. Compare Penfield Co. v. S.E.C., 330 U.S. 585, 594

(1947), with Lukas v. Alexander, 279 U.S. 573 (1928).
Texas’ position must be that the three-judee court did not err
In decliming to 1ssue an tnjunction, but that it declined to do
so for the wrong reasons. That is, the court below correctly
refused an injunction because the Texas statute did not vio-
late the constitutional rights of any of the appellants, even
though the same lower court had held. by way of declaratory
judgment, that the statute did violate such constitutional
rightst! The fact that the Texas litigation, and the Georgia
case as well, if permitted to go forward in this Court, might
evolve to the posture just described, where the state is forced
to argue that the lower court was right but for the wrong
reasons, seriously suggests that the tmportant substantive
constitutional i1ssues which 1nhere in this litigation first
should be subjected to consideration and determunation
either by (1) the courts of Georgia, or (2) the Court of
Appeals for the Fifth Circuit, and should not be considered,
even indirectly, by this Court, at this time and on this appeal.

For these additional reasons, we contend that the holding
in Samuels v. Mackell, supra, is applicable here and that the
court below should have abstained from exercising jurisdic-
tion or, in the alternative, should have stayed further pro-
ceedings pending the outcome of the criminal prosecutions

already under way 1n the Texas courts.

B. The Georgia Three-Judge Federal Court Also Should
Have Abstained from Granting Declaratory Relief. While the

general principles of abstention that, in our view, should be

controlling in the Texas case also should be applicable in the
Georgia case, there 1s a factual difterence between the two.
So far as the record in the Georgia case shows, no criminal
prosecutions were pending at the time appellants’ civil action
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was brought, although, according to the complaint filed In
the Georgia case, the doctor-plaintiffs alleged a ‘‘threat of
. . . prosecution” under the statute which deterred them
“from exercising their rights of free speech . . . " (App. 14).
Does this factual distinction between the two cases argue for
a ditferent jurisdictional result in the Georgia litigation? For
the reasons stated, we think not.

In the Yowunger case, the majority opinion said: ‘“We
express no view about the circumstances under which federal
courts may act when there is no prosecution pending in state
courts at the time the federal proceeding is begun.”’ In our
view, the Georgila case appears to raise the precise issue that
this Court deliberately left unresolved in Yournger.

There are several situations in which a threegudge federal
court should have the duty to act against a state criminal
statute, whether or not criminal proceedings are pending.
One of these is where the statute on its face will have the
inevitable etfect of “‘chilling” or deterring the exercise of
fundamental constitutional rights guaranteed by the First
Amendment, as made applicable to the States through the
Fourteenth Amendment. Dombrowski v. Pfister, 380 U.S.
479, 489-90 (1965). Another area where federal courts
should be free to act, whether or not state court criminal
proceedings are pending, 1s where a defendant’s federal rights
“will 1nevitably be denied by the verv act of bringing the
defendant to trial in the state court.” Cirty of Greenwood v.
Peacock, 384 U.S. 808, 828 (1968). Neither circumstance
exists here. As the three-judge court said in the Texas case:
“We do not believe that plaintiffs can seriously argue that
the . .. Abortion Laws are vulnerable ‘on their face as abridg-
ing tree expression’.”’ 314 F.Supp., at 1224, Noris there any
suggestion in this record that the mere initiation of a ¢riminal
~ prosecution by the State of Georgia under its statute, by
itself, would “inevitably” deny any rights of those made
defendants in such a proceeding. In addition, as we have

7401 US.. at 41.
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argued earlier 1n this brief, should this Court sustain the pro-
priety of the three-judge federal court’s grant of declaratory
judgment, while at the same time leaving the state to pursue
1ts appeal through the Fifth Circuit, there again would be pre-
sented the cumbersome and, we believe, undesirable proce-
dural situation where the same substantive constitutional
issues were being litigated in two separate federal torums,
albeit directly in one and indirectly in the other. Even apart
from principles of equity, federalism and comity, sound
judicial administration aiso argues against this Court’s tolera-
tion of such instances of disparate adjudication of constitu-
tional questions.

There is also the additional fact that the Georgia statute,
which was only passed in 1968, has never been construed by
the Georgia courts. One of the plamtift’s complaints was
that the statute i1s unconstitutional because there 1S no
“formal administrative procedure or body for establishing
rules, regulations or official interpretation® of the provisions
of said statute” (App. 14). If this Court must ultimately
decide the validity of the Georgia statute under the Ninth
and Fourteenth Amendments to the Constitution of the
United States, it will undoubtedly be faced with the difficult
duty ol balancing any alleged rights of privacy possessed by
pregnant women as opposed to the right to life possessed by
an unborn child. That delicate task might be made easier if
thisCourt had the benefit of an interpretation by the Supreme
Court of Georgia as to the scope of the exception which the
Georgia statute permits for aborting a pregnancy which
“would seriously and permanently injure [the mother’s] . ..
health: . . . > Thus, an “‘underlying issue of state law’” bears
very pertinently on the alleged constitutional right which
appellants claim.a pregnant woman has to determine whether

or not she wishes to carry an unborn baby to tull term.
McNeese v. Board of Education, 373 U.S. 668, 674 (1963).

®Emphasis supplied throughout this brief.
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. NRLC raises one final point in arguing that the proper
course for the three-udge federal court would have been to
abstain from the grant of declaratorv, as well as injunctive,
relief. That concerns the effect of the declaratory judgment
that has been rendered in this case. If the provisions of the
statute struck down in the declaratory judgment are now null
and void, the same considerations which prompted this Court
to uphold the abstention rule in the Younger and Samuels
cases, supra, should apply. On the other hand, if the decision
below 1s not determinative, if the state can institute criminal
proceedings under the statute, despite its emasculation by
the court below, and if a state court can take evidence and
decide the matter afresh, then ‘‘the federal judgment serves
no useful purpose as a final determination of [federal]
rights.” Public Service Commission v. Wycoff Co., 344 U.S.
237, 247 (1952), Samuels v. Mackell, 401 U.S. 66, 72
(1971); see also Great Lakes Co. v. Huffinan, 319 U.S. 392

(1953).

Moreover, there has been no showing that the courts of
Georgia are not open to the plaintiffs for testing their claim
of deprivation of federal constitutional rights. This Court
has recognized, and we do not dispute, that “‘Congress
imposed the duty upon all levels of the federal judiciary to
give due respect to a suitor’s choice of a federal forum for
the hearing and decision of his federal constitutional claims.”
Zwikler v. Koota, 389 U.S. 241, 248 (1967). Nor are we
arguing that the Georgia three-judge federal court should
have abstained “simply to give state courts the first oppor-
tunity to vindicate the federal claim’ of the appellants.

McNeese v. Board of Education, 373 U.S. 668, 672 (1963).

We do maintain, however, that the “special circumstances™”

surrounding the challenge to the constitutionality of the
-Georgia abortion statute should have led the three-judge

federal court to abstain until the Georgia courts had
had some reasonable opportunity to construe the statute,

?Baggert v. Bullitr, 377 U.S. 360, 375-79 (1964).
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especially the exception for preserving the health ot the
mother which the Georgia law provides. Since the Georgia
courts were available to the appellants tor the vindication of
constitutional rights which they attempt to bring to this
Court for a final determination at this time, they would
suffer no inequity, hardship or denial of fundamental consti-
tutional rights by being required first to seek relief in such a
forum. At the same time, requiring plaintiffs first to proceed
In the Georgila courts would serve the principles of equitable
abstention and federal comity on which this Court relied in
1ts decisions in the Yowunger and Sammuels cases, supra.

On May 17, 1971, this Court affirmed a threeqjudge federal
court ruling that a physician who had performed an abortion
out who had not been prosecuted under a Minnesota abor-
tion law 15 not entitled to a federal court declaration against
1its enforcement when there was available a state statute
under which declaratory reliet could be obtained. Hodgson
v. Randall, 314 F.Supp. 32 (D. Minn., 1970), aft’d. 402 U.S.
967 (1971). Again, on January 11, 1971, a three-judge
federal district court in Arizona reached a similar result in
dismissing an attack on Arizona statutes prohibiting criminal
abortions. Planned Parenthood Association, et al. v. Nelson,
er al., 327 F.Supp. 1290 (D. Ariz., 1971). In dismissing the
suit, the Arizona court said:

“Weighing the legitimate state and national inter-
ests involved 1n this case, and considering particularly
the abstract nature of: plaintitfs’ complaint and the
ready availability of state remedies, we find that the
plaintiffs’ need for a federal forum is not sufficiently
great to override the interests of comity and justity
federal interference with state activities.”

The cases cited further support the amicus in urging that
. this Court vacate the decision of the Georgia threequdge
federal court with directions to it that it either dismiss the
complaint without prejudice or retain jurisdiction n the case
pending a reasonable time for the plaintiffs to pursue their
rights in a state court of appropriate yunisdiction. England v.
Louisiana State Board of Medical Examiners, 375 U.S. 411,
415-17 (1964).
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Moreover, there is really no justification for a three-juage
federal court to void a state criminal statute, under which no
criminal prosecutions have yet been instituted, and at the
same time to refuse to enjoin state officials from future
enforcement of such a statute. It should be made clear that
unconstifutional criminal statutes are also unenforceable.
Therefore, the instant cases, we believe, present an oppor-
ftunity for the Court to clarify some ot the jurisdictional
and procedural complexities which frequently arise when a
three-judge federal court 1s permitted to grant declaratory
relief, while eschewing the issuance of injunctive relief.
NRLC respectfully urges that the Court use this opportunity
to lay down rules or guidelines tor observation by three-judge
federal courts which, while protecting federal constitutional
rights, will follow traditional principles of equitable absten-
tion, serve the cause of federalism and comity and accord
with sound principles of judicial administration when those
principles must be applied to the adjudication of federal
constitutional questions.

1.

NEITHER THE NINTH NOR THE FOURTEENTH
AMENDMENT PROHIBITS A STATE FROM PRO-
TECTING AGAINST THE DESTRUCTION OR
ABORTION OF HUMAN LIFE

Assuming that this Court concludes that the courts below
were correct in exercising jurisdiction in the pending cases and
that these appeals, in their present posture, present substan-
tial federal questions, it then must take up the appellants’
claim that the lower courts erred i refusing to 1ssue injunc-

tive relief, after having granted declaratory judgments which,
in one case, struck down the Texas statute and, in the other,

voided the essential provisions of the Georgia act. NRLC

further assumes that in resolving this claim the constitution-
ality of the two statutes must almost of necessity be resolved

on -their merits in the instant litigation. It is to these consti-
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tutional ssues that the amicus now speaks in the remaining
sections of its brief.

The primary or basic constitutional contention of the
appellants is that both the Texas and Georgia statutes violate
alleged nghts oi privacy guaranteed a woman by the Ninth
and Fourteenth Amendments to abort a hve fetus for any
reason she asserts and in which her physician concurs. It is
the position of the NRLC that any right to privacy which a
woman possesses does not include the right to abort a live
fetus. NRLC further argues that a state has a compelling
interest to protect human life from unjustitied destruction
by abortion. In short, a state’s important and compelling
interest in protecting human life, in the form of a live fetus,
justiftes 1t in prohibiting abortions that destroy such a lite
without demonstration of the strongest justification, such as
abortion for the purpose of preserving another human life,
i.e., that of the mother. We show 1n the immediately follow-
ing sections of this brief the precise and compelling nature of
a state’s interest in prohibiting abortions except in circum-
stances where the mother’s life would be endangered.

A. A States Interest in Protecting the Rights of a Live
Fetus Rests on a Now [Indisputable Medical Basis. The
compelling evidence of modern medical science which sup-
ports this proposition is set out in considerable iength in
the brief filed in these cases by the State of Texas. We
believe that those findings are both clearly stated and irre-
futable. Accordingly, we will resist the temptation to repeat
them at any length in this brief. We would like to emphasize,
however, that modern medicine has proved that life exists
within the womb in the very earliest stages ol pregnancy
and that its findings to that eftect should be of persuasive
import in the resolution ot the constitutional issues with

-~ which the Court is confronted, including any attempted

balancing of alleged rights of pnvacy possessed by the
mother on the one hand against the right to life possessed
by a living fetus on the other. Thus, while avoiding any

detailed repetition of Texas’ thorough presentation to this
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Court, we now summarize the relevant evidence supplied
by modern medical science.

Whatever might be the metaphysical view, it is beyond
argument that legal concepts as to the nature and rights of
an unborn child have drastically changed, based on expand-
ing medical knowledge, over the last 2500 years. In the
ancient world, a child in the womb was considered as part
of his mother.'® And up to the 17th Century it was pre-
vailing doctrine, based upon Aristotle’s notion, that 40 to
80 days after conception the fetus underwent a transforma-
tion that placed him in the human class. This notion was
successfully demonstrated to be medical nonsgnse as early
as 1621.'"  Thereafter, the medical profession gradually

accepted the view that no valid line could be drawn within
the womb. The law followed, but dragged considerably

behind, the medical lead. For example, as recently as 1921,
the Court of Appeals of New York, with Judge Cardozo
dissenting, could hold that when “justice or convenience
requires, the child in the womb is dealt with as a human
being although physiclogically it is part of the mother,
.. . Drobner v, Peters, 232 N.Y. 220, 133 N.E. 567, 563
(1921).

At this point in time, however, there 1s simply no
respectable medical opinion supporting the ancient notion
that a fetus is “‘part’” of his mother. The unassailable
medical evidence to the contrary has now been convincingly
confirmed by the findings of the new science of fetology,
which has received widespread recognition by virtue of
Liley’s work on blood transfusions in the fetus.!'? Some of

10 . - : :
This view was expressly incorporated in Roman law. Justinian,
Digest 254.1.1.

- Y Zacchia, Quaestiones Medico-Legales 9.1 (1621).

27 .1 3 . .
Liley's pioneering work not only has opened new avenues in the
treatment of erythroblastosis fetalis, but has inspired the whole new
sub-specialty of ‘fetology’ and created a need for fetological surgeons

and fetological medical specialists for the future.” Montagu, Hemolvtic

Disease of the Fetus, Intra-Uterine Development 443, 455 (A. Barnes
ed. 1968). |
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the observations and opinions on the question held by the
most eminent of doctors specializing in the field may be
of interest to this Court, although, as stated, a much more
comprehensive discussion of the medical evidence s to be
found in the brief filed by the Texas appellants.

Professor Ashley Montagu of Columbia University has
stated it very concisely:

“The basic fact i1s simple: Life begins, not at birth,
but at conception.

“This means that a developing child 1s alive, not
only in the sense that he i1s composed of living tissue,
but also in the sense that from the moment of con-
ception, things happen to him, even though he may
be only two weeks old, and he looks more like a
creature from another world than a human being—
he reacts. In spite of his newness and his appearance,
he is a living, striving human being from the very
beginning.” '3

It is now undisputed, for example, that the new fetus
nossesses at the moment of conception a genetic code of
its own which is the transmitter of all the potentialities
that make men human, something that 1s nof present in
either the spermatozoon or ovum. Gottleib, Developmental
Genetics 17 (1966). When conception takes place, scientists
now generally agree ‘'a new life begins—silent, secret,
unknown.””* Moreover,

“The child may be parasitic and dependent, but
it is a functioning untt, an independent life. A child
is not, in the words of Mr. Justice Holmes, ‘a part
of its mother.” - However visceral may be 1ts tempor-
ary residence, however dependent it may be before
birth--and for some vyears after birth—it 1s a hving
being, with its separate growth and development,

BMontagu, Life Before Birth 2 (1964).

¥ Coniff, The World of the Unborn, New York Times Magazine,
January 8, 1967, p. 41. |
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with its separate nervous system and blood circula-
tion, with its own skeleton and musculature, 1ts
brain and heart and vital organs.””!®

A most vivid description of the fetus within the womb is
found in the report of Dr. Liley and his wife, both pioneers
of the new science of fetology. In 1967 they said:

“Because the tetus is benignly protected, warmed
and nourished within the womb, it was long thought
that the unborn must have the nature of a plant,
static in habit and growing only in size. Recently
through modern techniques of diagnosing and treat-
ing the unborn baby, we have discovered that little
could be further from the truth.

“The fluid that surrounds the human fetus at 3, 4,
5 and 6 months is essential to both its growth and its
grace. The unborn’s structure at this early stage is
highly liquid, and although his organs have developed,
he does not have the same relative bodily proportions
that a newborn baby has. The head, housing the mira-
culous brain, is quite large in proportion to the
remainder of the body and the limbs are still rela-
tively small. Within his watery world, however
(where we have been able to observe him 1n his
natural state by closed circuit x-ray television set),
he 1s quite beautiful and perfect in his fashion, active
. and graceful., He is neither an acquiescent vegetable
nor a witless tadpole as some have conceived him to
be in the past, but rather a tiny human being as
independent as though he were lying in a crib
with a blanket wrapped around him instead of his
mother.”” '°

These proven medical facts explain why the great majority
of doctors, practicing their profession in good faith, treat the

B Granfield, The Abortion Decision 25 (1969).

'“Liley, Modern Motherhood 26-27 (1967). Moreover. the modern
technique of fertilizing human eggs in test tubes further establishes that

life begins at conception.
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fetus or unborn child as a second patient, different from the
mother. This is acceptable medical practice and is almost
universally observed in the field of obstetrics. It may be the
only area of medical practice where a doctor treats two
patients at the same time, taking that unique fact into
account in his treatment of both patients. This practice has
been favorably noted in at least one reported decision. 1n

Jones v. Jones, 208 Misc. 721, 144 N.Y. Supp.2d 82Q (Sup.

Ct., 19355), the court found that the unborn child:

¢

‘. . . became a patient of the mother’s obstetrician, as
well as the mother herself. In so holding I can think
of the infant as a third party beneficiary of the
mother-doctor contract or perhaps a principal for
whom the mother acted as agent.” !’

And it has been held that a child may recover damages
for a prenatal injury suffered as the result of the negligence
of his doctor. Sylvia v. Gobeille, 101 R.L. 76, 220 A.2d 222
(1966); Seattle-First National Barnk v. Rankin, 59 Wash.2d
288, 367 P.2d 835 (1962).

However, NRLC sees no point in belaboring the scientific-
ally obvious, Life bepins at conception and for practical
medical purposes can be scientitically verified within 14
days. Within three weeks, at a point much before “‘quicken-
ing’ can be felt by the mother, the fetus manifests a work-
ing heart, a nerve system, and a brain different from and
independent of the mother in whose womb he resides; the
unborn fetus 18 now a living human being. 1t is universally
agreed that life has begun by the time the mother realizes
she 1s pregnant and asks her doctor to perform an abortion.

B. In Anglo-Saxon Law the State Has Always Had a

Compelling Interest in Preventing the Destruction of Unborn
Children. The appellants, and those allied with them as
amicl curiae in this case, ar¢ hard put to deny that a state
has a grave and important inferest in preventing the destruc-
tion of human life through unjustifiable abortion. However,

7144 N.Y. Supp.2d, at 826.
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they argue that even assuming such an interest, the abortion
laws do not reflect that interest since, they claim, such laws

were passed for another purpose, i.e., to protect the life and
health of pregnant women who submit to illegal, and what

once were highly dangerous, operations. Their position here

crumbles before the thrust of the history of Anglo-Saxon
law both in England and in this Country. That history

shows conclusively that the protection ot the life of the
unborn child was always a major purpose, if not the para-
mount purpose, surrounding the enactment of the abortion
laws in both England and the United States.

In Roman law the unborn child was deemed a part of his
mother, and a parent had absolute dominion over his off-
spring. Fox, Abortion, a Question of Right or Wrong, 57
A.B.A. J. 667, 671 (1971). Due initially to the influence of
ecclesiastical law and precedents, the Anglo-Saxon law of
abortion developed in the other direction. The first reter-
ence to abortion in the English criminal law occurs 1n the
writings of Bracton. He transposed the canon, Sicut ex, to
England by saying that aborting a woman by bvlow or
poison 1S homicide if the fetus were “formed and especially
if it were ensouled.”!® Early in the !7th Century, Lord
Coke repeats what Bracton said in a passage which begins:
“If a woman be quick with child . . . this iIs a great mis-
prision and so murder.”'? Coke’s authority on this point
has been questioned. If the word ‘“‘ensouled” is translated
as “‘alive”’, 1t could be argued .that Coke may have mistrans-
lated Bracton and as a result erroneously imposed the
requirement that to constitute a felony a woman must be
“quick” with child.*® “Quickening”’, of course, is “the
first motion of the fetus in the womb felt by the mother”,

| I®Bracton, De Legibus et Consuetudinibus Anglize, 3.2.4 (London,
1640).

'"Coke, The Third Part of.the Institutes of England, Section 50
{(London, 1797).

Quay, Justifiable Abortion, 40 Georgetown L.J. 173, 430-31
(1961).
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and a “"quick’ child is defined as a child *‘that has developed
so that it moves within the mother’'s womb.”?! However,
Lord Coke more likely was taking into realistic account
the practical difficulties, in view of the state of 17th
Century medical knowledge, of proving that the act of an
accused abortionist was the cause of a death of a live fetus.
At that time, unless a child was born alive after an induced
abortion. it would have been virtually impossible to prove
that the abortional act caused his death since the fetus
might have died in the womb from some other cause con-
current 1in time with the abortion. At bEnghsh common
law, for example, it a victim of an assault died after a year
and a day following the assault, his assailant could not be
convicted of homicide. Proof of causality between the
assault and the death was precluded by the passage of time.
Perkins, Criminal Law 28-29 (2d Ed., 1969). Under the
circumstances, at this point in the development of the
criminal law, 1t was understandable that the abortionist, as
a defendant, should enjoy the beneifit of doubt as to (a)
whether the tetus was alive or dead, or even in existence,
at the time of the alleged act, and (b) whether the abortional
act, in fact, killed the fetus. On the other hand, when a
pregnant woman was sentenced to be executed, the law held
that she could not be executed for the crime until after
birth, even though the child had not yet quickened. Regina

v. Wycherly, 8 Car. & P. 262, 264, 173 Eng. Rep. 486-87

(Nisi Prius, 1838).2* In the case of the pregnant woman
scheduled for execution, the fetus as a possible innocent
victim of the execution was entitled to the benefit of the
doubt as to whether he was present and alive in the womb
even though he had not manifested life by perceptible
movement.

The first statutory regulation of abortion i1 England
became eflective in 1803. The statute made it a felony
punishable by death to administer poison ““to cause and

“1Black’s Law Dictionary 1415 (4th Ed., 1968).

22| Blackstone’s Commentaries 456.
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procure the miscarriage of any woman then quick with
child” and a felony punishable by fine, imprisonment,
pillory, whipping c¢r transportation to attempt by drug or
instrument to procure the miscarriage of any woman ‘“‘not
being or not being proved to be quick with child.””*® Thus,
in this first abortion statute, Parliament did away with any
distinction in law, except for the punishment prescribed,
between abortions occurning before quickening and those
committed after quickening. The preamble to the 1803
Act explains the reason, saying that "no adequate means
have hitherto been provided for the prevention and punish-
ment of such offenses.”’**

At the time Lord Coke wrote, “"quickening” of the child
furnished the only positive proof to 17th Century men that
it was alive within the womb. However, when Parliament
turned to the regulation of abortion in the early 19th Cen-
tury, medical science was able to supply proot ot the
existence ot an animated fetus prior to the movement of
the child within the womb first telt by the mother. At last,
Parliament was able to make criminal that which was always
regarded as an offense, evil or wrong but one incapable of
being proved.-®

In 19th Centurv America, the requirement of ““quickening”
hung on in some of the statutes, but a tendency soon was
manitest tor courts to interpret abortion statutes as applic-
able to any stage of the pregnancy.®® Medical writers in
this Country were critical of the retention of a distinction
between abortions based on the presence or absence of
quickening. In 1887, a distinguished doctor wrote:

Miscarriage of Wornan Act, 43 Geo. 3¢ 58 (1803).

“*“Means, The Law of New York Concerning Abortion and the
Statuis of the Fetus 1664-1968: A Case of Cessation of Constitution-

ality, 14 N.Y. Law Forum 411, 439, n. 64 (1968).
BFox, supra, at 671.

~ ~““Bishop, Commentaries on the Law of Statutory Crimes, Section
746 (2d Ed., 1883). '
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“This fallacious idea that there is no life until quicken-
ing takes place has been the foundation of, and

formed the basis of, and has been the excuse to
ease or appease the guilty conscience which had led
to the destruction of thousands of human lives.”?"

Durnng the course of the [9th Century, the House of Dele-
gates ot the American Medical Association several times
called on the states to reform their laws to prevent abor-
tion.?® In 1859, a Committee on Criminal Abortion of
the Amernican Medical Association obtained unanimous adop-
tion of a resolution which condemned abortion at every
period of gestation except as necessary tor preserving the
life of either the mother or child. The reason for the
resolution was stated to be the increasing frequency “‘of
such unwarrantable destruction of human life.”*®

In summary, from Bracton's day abortion was regarded
at common law as a serious evil or wrong which should
be prevented in order to curtail or prevent the unnecessary
destruction of human life. For a bnef period, difficulties
of proving that abortion had in fact caused the termination
of an “'unquick” child prevented application of the serious
sanctions of the criminal law to some cases. When medical
science eliminated those difficulties of factual proof, there
was no longer any question but that one of the prime pur-
poses of the abortion statutes then on the books, or subse-
quently enacted, was to prevent the destruction of the
unborn fetus at all stages of gestation. Therefore, the com-
pelling interest which the States of Texas and Georgia both
have in prohibiting and regulating unjustifiable abortions is
not one newly discovered, or advanced as an afterthought
argument. It is true that the findings of modemn fetology

T?.Quimby, Introduction to Medical Jurisprudence, 9 Journal of the
American Medical Association 164 (1887); see also Markham, Foeticide
and Its Prevention, Id., at 805 (1888).

23N00nan, The Morality of Abortion 224 (Harvard U. Press, 1970).

* American Medical Association, Minutes of the Annual Meeting
1859, Tenth Annual Medical Gazette 409 (1859).
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- help demonstrate the cruel and distasteful nature of the
abortion of a human fetus more vividly than previously
had been known. Nevertheless, the state’s legitimate inter-
est in preventing the .infliction of such carnage on unborn
children has never been open to serious debate.

However, even if it were true that the compelling state
1terest in preventing or rexulating abortion i1s an interest
arising onity recently as a resull of the findings and research
of modermn medicine, no different legal conclusions should
result. The fact that a statute or law may originally have
been enacted to serve one purpose does not serve to con-
demn it when the same statute, with the passage of time,
serves another equally valid public purpose, such as pre-
venting the destruction of the life of an unborn child.”®
Both Texas and Georgia still could claim that their respective
statutes serve a compelling state interest than of which
there are few higher, i.e., outlawing the unjustitiable taking
of human lite.

In the next scveral sections of this briet, the anicus shows
that during the same period in which the criminal law of
abortion developed, other arcas of the law also manifested
concomitant concerns for important subsidiary rights of
unborn children derivative from their right to life, These
are their rights of contract, tort and parental support.

'C. The Law’s Recognition of the Property Rights of an
Unborn Child. The lirst area where the rights of the unborn
child, at ali stages ol fetal existence, were recognized by the
law was in the realm of property law. In Doe v. Clarre, °.
H. B1. 399, 126 Eng. Rep. 617 (1795), the court interpreted
the ordinary meaning of “‘children™ in a will to include a

child in the womb: “An infant en ventre sa mere, who by
the course and order of nature i1s then living, comes clearly
within the description of ‘children living at the time of his

OMcGowan v. Maryland, 366 US. 420, 429-30 (1961), upholding,
as having a valid, non-religious basis under the state’s police powers,
Suncay Closing statutes which at their inception served religious
purposes.
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decease’.” In Thelluson v. Woodford, 4 Ves. 227, 31 Eng.
Rep. 117 (1798), the court rejected the contention that this
was a mere rule of constrnuction invoked for the benefit of
the child: "Why should not children en ventre sa mere be
considered generally as in existence. They are entitled to
all the privileges of other persons.” Id., at 323. To the
argument that such a child was a nonentity 1t replied:

“Let us see, what this non-entity can do. He may be
vouched in a recovery, though it 1s for the purpose
of making him answer over in value. He may be an
executor. He may take under the statute of distri-
butions. He may take by devise. He may be
entitled under a charge for raising portions. He may

have an injunction; and he may have a guardian.”
Id , at 3272.

When the English property rules were adopted by Ameri-
can courts, the same approach was taken. In Hall v. Hancock,
15 Pick. 255 (Mass., 1834), the issue was whether a bequest
to grandchildren *“living at my decease’ was valid, and the
court was asked to say that “in esse’’ was not the same as
“living” and that for a child to be “‘living,” the mother
must be at least “quick™.?! Chief Justice Shaw held that
a conceived child fell within the meaning of the language
and quoted with approval Lord Hardwicke in Wallis v
Hodson, 2 Atk. 117: “The principal reason [ go upon is, that
a child en ventre sa mere is a person in rerum natura, so that,
both by the rules of the civil and common law, he is to all
intents and purposes a child, as much as if born in the father’s
lifetime.”

In In Re Well's Will 221 N.Y.S. 417 (1927), a trust fund
originating tfrom the estate of the deceased was to be divided

into ‘‘as many parts as [ have grandchildren living at the
~date of my decease.” The decedent died on May 22, 1922;

.., A [ el ——

SleQuickening” of the child means only that his presence in the
womb is felt by the mother for the first time. Black’s Law Dictionary,
supra, at 1415. *‘Quickening” served to prove the existence of life to
common law men. Modern medicine now can prove the same existence
long before it can be seen by the eye or felt by the mother.
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a. granddaughter of the decedent was conceived on May 1,

1922, The granddaughter was held to be entitled to a share
in the trust estate. See also Swain v. Bowers, 91 Ind. 307,

158 N.E. 598 (1927).°*

In the case of La Blue v. Specker, 358 Mich. 5358, 100
N.W.2d 445 (1960), an unborn illegitimate child was held
to be a child or *‘other person’ having standing to bring
suit under a dram shop act, for the death of his father,

which had occurred before the child’s birth. Quoting from
Ide v. Scott Drilling Co., Inc., 341 Mich. 164, 67 N.W.2d

[33 at 1395, the court in the La Blue case stated:

“For certain purposes, indeed for all beneficial pur-
noses, a child en ventre sa mere 1s to be considered
as born . . .. Itisregarded as in esse for all purposes
beneficial to itself, but not to another. ... Formerly,
this rule would not be applied if the child’s interests
would be injured . . . thereby, but for purposes of
the rule against perpetuities such a child is now con-
sidered a life in being, even though it i1s prejudiced
by being considered born . . . . [fs civil righits are
protected at every period of gestation.” >’

The toregoing approach has not been a sentimental con-
cession to the supposed benefit of some forgotten post-
humous child. The rule has been applied even where its
application benefited some third party, Barnett v. Pinkston,
238 Ala. 327, 191 So. 371 (1939), and also in cases where
the child himself has been injured by the rule, In re Sankey s
Estate, 199 Cal. 391, 249 P. 517 (1926), in which a child
conceived but not born was held bound by a decree entered
against the living heirs.

AL,
T e————

32 - - « ~
The English and American common law doctrine under which an

~unborn child is considered as a “‘child” or as “‘in existence’ for pur-

poses ol inheritance and trusts also has long been followed in the

District of Columbia. Craig v. Rowland, 10 App. D.C. 402 (1897).
The rule was recently applied in Riggs National Bank v. Summerlin, et
al., C.A. 187-69, Memo. Opinion (D.D.C., 1969).

33100 N.W.2d, at 449,
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This amicus believes that it would be an ironi¢c and an

inexplicable perversion of both human and constitutional
values if it were to be the law that the state has an interest
in protecting the property rnghts of an unborn child, but
has no constitutionally justifiable interest in regulating the
circumstances and conditions under which such a child may
be destroyed, i e, put out of existence and denied further
life as a human being. Nor 15 it any answer tO reply that the
property rights of a fetus which are protected by the state
are merely contingent and depend upon his having been
born. 1t is only the remedy, not the right, which 1s conting-
ent. Existence as an unborn child is the basis of the state’s
interest in granting and protecting the property rights of an
unborn child. The fact that the child may not survive to
enjoy those rights does not denigrate the state’s interest
or deny its authority to implement that interest by law.
We should assume that the proposition would have special
applicability when the state’s interests and action are directed
at insuring that the existence of life of the unborn child,
and all such contingently enforceable property rights as he
may possess, are not exterminated by his deliberate destruc-
fion, at least short of an overwhelming countervailing interest
such as the protection of the life of another human betng—
the mother.

D. Evolving Rights Afforded an Unborn Child in the Law
of Torts. Perhaps even more demonstrably so than in the
case of purely property rights, including rights of inheritance,
it is in the law of torts where we witness a dramatic develop-
ment, indeed, an abrupt change, of the law in response to
expanding scientific knowledge and medical facts tormerly
unavailable.

Well into the 20th Century most American decisions
denied recovery in tort to the human offspring harmed in

the womb. The demal was based 1n part on the danger of
fraudulent claims, in part on the difficulty of proving
causation, but principally on the ground that “the defend-
ant could owe no duty of conduct to a person who was
not in existence at the time of his action.,” Prosser on Torts,
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Sce. 56 (1964). The theory followed was that succinctly
expressed by Justice Holmes in Dietrich v. Northhampton,
138 Mass. 14, 17 (1884): *“The unborn child was a part of
the mother at the time of the injury.”

There is no doubt of the sweeping nature of the reversal
of the Dietrich doctrine that the unborn child is a part of
the mother and therefore cannot sue for pre-natal injuries.
Almost every jurisdiction whnich has considered the issue
in the last 30 years has upheld the right of an infant to sue
for injuries sustained prior to his birth. Prosser on Torts,
Sec. 56; Gordon, The Unborn Plaintiff, 63 Mich. L.R. 5§79,
627 (1965). Moreover, it appears that a majority of juris-
dictions now recognize that a wrongful death action may
be brought tor negligently inflicted injury to the unborn
chiid resulting in 1ts death, whether or not it was viable at
the time of the imjury, and whether born alive or still born.
Torigian v. Watertown News Co., 352 Mass. 446, 225 N.E.2d
926, 927 (1967); Harper and James, Torts, Sec. 18.3 (1956).

Many of the early cases required that the unborn child
have reached the stage of wviability {(ie., capable of living
outside of the mother’s uterus) at the time the injuries were
inflicted in order to maintain an action.®* The modern
frend, and more i1n accord with the medical facts, however,
has been to rgject any distinction based on viability and to
allow recovery whenever the injury was received, provided
that the elements of causation are properly established.”

ABonbresr v. Kotz, 65 FSupp. 138 (D. D.C., 1946); Scozt v
McPheeters, 33 Cal. App.2d 629, 92 P.2d 678 (1939); Tursi v. New
England Windsor Co., 19 Conn. Supp. 242, 111 A2d 14 (1955);
Damasiewicz v. Gorsuch, 197 Md. 417,79 A.2d 550 (1951): Keves v.
Constr. Serv., Inc., 340 Mass. 633, 165 N.E.2d 912 {1960); Williains v.
Marion Rapid Transit, Inc., 152 Ohio 144, 87 N.E2d 334 (1949);
Maliison v. Pomeroy, 205 Ore. 690, 291 P.2d 225 (1955); Seattle-First
Nat T Bank v. Rankin, 59 Wash. 2d 288, 367 P.2d 835 (1962).

B Hornbuckle v. Plantation Pipe Line Co., 212 Ga. 504, 93 S.E.2d
727 (1956). Daley v. Meier, 33 1ll. App.2d 218, 178 N.E.2d 691
(1961); Bennett v. Hymers, 101 NH. 483, 147 A.2d 108 (1958);

Smith v. Brennan, 31 N.J. 353,157 A.2d 497 (1960); Keily v. Gregory.,
282 App.Div. 542, 125 N.Y.S.2d 696 (1953); Sinkler v. Kneale, 401
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The Dastrict of Columbia 25 years ago repudiated the
notion that an unborn child must be considered as part of
his mother and unable to sue for prenatal injuries in
Bonbrest v. Kotz. 65 F. Supp. 138 (D. D.C,, 1946). The
court pointed out in that case that under the civit law and
the common law of real property a child en venitre sa mere 1s
regarded ‘‘as a human being . . . from the moment of ¢on-
ception—which it is in fact.” Referring to the state of medi-
cal knowledge in 1946 and noting the resilient, unstatic
features of the common law of torts, it found no difficulty
in upholding the right of an unborn child to sue for damages
in tort. 65 F. Supp., at 142.7¢

Kelly v. Gregery, 282 App. Div. 542, 125 N.Y.5.2d 696,
contains language which summarizes precisely the basis of
the rejection on the part of modern tort law ot the anti-
guated notion of the common law that an unborn child 1s
merely part of his mother’s body:

“We ought to be safe in this respect 1n saying that
legal separability should begin where there 1s bio-
logical separability. We know something more than
the actual process of conception and foetal devclop-
ment now than when some of the common law cases
were decided; and what we know makes it possible
to demonstrate clearly that separability begins at
conceprtion.

“The mother's biological contribution from concep-
tion on is nourishment and protection; but the toetus
has become a separate organism and remains so

Pa. 267, 164 A.2d 93 (1960); Svlvia v. Gobeille, 101 R.I. 76,220 A.2d
222, 223-24 (1966). ‘*Viability” of a fetus is not a constant but
depends on the anatomical and functional development of the parti-

cular baby. J. Morison, Foetal and Neonatal Pathology 99-100 (1963).
The weight and length of the fetus are better guides than age to the
state of fetal development, and weight and length vary with the

individual. Gruenwald, Growth of the Human Fetus, 94 Am. J. Obstet-
rics and Gynecology 1112 (1966).

®“The battle in jurisprudence is almost over. Development of the
infant’s right ot action has illustrated the inherent capacity of legal
systems to adjust to new situations.” Gordon, supra, at 627.
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throughout its life. That it may not live if its pro-
tection and nourishment are cut off earlier than the
viable stage of its development is not to destroy its
separability; i1t 1s rather to describe the conditions

under which life will not continue.”*’

Very recent demonstrations of the adaptability of the
common iaw to the findings of modern medicine are fur-
nished by two cases decided by the Supreme (ourt of
Michigan. On June 1, 1971, that court repudiated the
doctrine of stare decisis to hold, despite earlier precedents
to the contrary, that a surviving child could recover for
prenatal brain injuries suffered 1in an automobile accident
occurring during the fourth month of pregnancy.” Little
more than a month later, the Michigan Supreme Court,
again departing from stare decisis and atfirming the “wisdom
of [al public policy [which] regards unborn persons as
being entitled to the protection of the law”, held that the
administrator of the estate ot an unborn child 1s entitled
to sue under the Michigan wrongful death statute for
mjuries which caused the death of an unborn 3-month
infant en venrre sa mere.”” In deciding the case, the
Michigan Supreme Court noted rhetorically, but percep-
tively:

“If property interests of unborn persons are protected
by the law, how much more solicitous should the law

be of the first unalienable right of man-the right to
life itseif?’’ %0

At the present time the right to recover for prenatal
injuries has been recognized by 30 states and the District of

Columbia.*’ Compensation for prenatal injuries has also

il . —L LI

77125 N.Y.S.2d, at 697.
*Wormack v. Buchhorn, ___ Mich. ___, 187 N.W.2d 2i8 (1971).

PO Neill v. Morse, et al.. ___ Mich. ___, 188 N.W.2d 785 (1971).
“188 N.W.2d, at 788.

*'Maledon, The Law and the Unborn Child: The Legal and Logical
Incansrsrenues 46 N.D. Lawyer 349, 356.57 (1971).
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been allowed under the Federal Tort Claims Act in an action
against the United States. Sox v. United States, 187 F. Supp.
465 (E.D. S.C., 1960). Finally, an Ohio court has held an
unborn child in the 24th week of gestation is a “person”
within the meaning of a tamily compensation clause of an
automobile liability insurance policy. Peterson v. Nation-
wide Mutual Insurance Co., 26 Ohio App.2d 246, 197 N.E.2d
194 (1964)}. Is it possible for a human life to be both legally
insurable and, as the appellants would have 1it, legally
destructible at the same moment in time? |

The emergence of the rights in tort of unborn children is
referred to as a prime example of the eftect of scientific
development on law in the instructive book of Protessor
Patterson—Law In a Scientific Age {1963). He concludes:
“that the meaning and scope of even such a basic term as
‘legal person’ can be modified by reason of changes in
scientific facts—the unborn child has been recognized as a
legal person, even in the law of torts.” %2

The revolution in tort law has thus, by the majonty rule,
recognized rights in the fetus at every stage of life and has
refused to condition recovery on survivorship. The dean of
authorities on tort law notes that all writers on the subject
have maintained “‘that the unborn child in the path of an
automobile is as much a person in the street as the mother.”
Prosser on Torts, Sec. 56. Can such a child become less a
person when, instead of an automobile, another agency 1s
directed to his destruction? If the state may protect this
person by court action awarding damages for tort, a fortiori
the state cannot be impotent to protect the same living
being by ¢riminal sanctions.

E. Fquity and the Unborn Child. The emerging rights of
unborn children to recover in tort have been matched by
developing concern for their rights in equuty. Decisions In
this area bear not only on his right to parental support
but on the fetus’ right to life itself.

N

42Patters.0n, supra, at 3.
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1. The Right to Parental Support

It is now established that the law will recognize an unborn
child’s right to support by his parents. Kvre v. Kyne, 38
Cal. App.2d 122, 100 P.2d 806 (1940), involved a suit
brought by the guardian ad litein of a fetus against the
natural father. At the time the suit was instituted, the
unborn child was less than six months old. The court held
that both the father and mother of such a child owed him
the duty of support. See also People v. Yates, 114 Cal. App.
Supp. 782, 298 P. 961 (1931), and People v. Estergard,
_Colo. ___, 457 P.2d, at 698, 699 (1969). If the law
holds that a state has sufficient justification to require a
father to support an unborn child which he may not want,
1t cannot be true that the state. has no justifiable interest in
protecting that child from extinction as a living being where
his mother may not want him.

2. The Right to Life

Since this Court’s decision in Board of Education v
Barnerte, 319 U.S. 624 (1943), it has been firmly settled
that the Free Exercise of Religion rights guaranteed by the
First Amendment (as incorporated 1n the Fourteenth Amend-
ment) are “‘susceptible of restriction only to prevent grave
and 1mmediate danger to interests which the state may law-
fully protect.” 319 U.S., at 639. Nevertheless, the right of
an unborn child to life has served in several recent instances
to permit the state’s abridgement of or interference with a
mother’s religious convictions, when necessary to save the
life of an unborn child. -One case touching upon, but not
deciding, the point was decided in the District ot Columbia.

In Application of the President and Directors of George-
“town College, Ine.. 331 F.2d 1000 (C.A. D.C., 1964), cert.

den., 377 U.S. 978 (1964), the Court of Appeals upheld an
order of the District Court authorizing a hospital to admin-
ister a blood transfusion to a woman patient who, on
religious grounds, was unwilling to consent to the trans-
fusion and where the husband also was unwilling to consent,



