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428; Eliot v. Merchants’ Exchange, 28 Alb. L. J. 512; Matter of Kelchum,1 Fed. Rep.
840, Ia the last case the court said: *'I think the case cannot be distinguished in principle
from the case of Gallagher v. Lane, 19 Nat. Bankr, Reg. 224, in which it was determined
that a Washington market lease was property that belonged to the assignee. As in that
case the consent of the city was necessary to a transfer, so here the consent of a commit-
tee of the stock exchange is necessary to a trausfer of this right. The seat'however hasan
actual pecuniary value, which the rules of the society, as interpreted and applied in prac-
tice, permit the holder to realize by a sale and transfer. There is no practical difficulty
in effecting a transfer of this right or interest for a pecuniary consideration subject to the
condition that the debts of the present holder to members are first paid ; and the right or
privilege is to all intents and purposes a business right or privilege useful for business
purposes only. I see nothing in the rules of the exchange which renders it impossible for
the seat to be disposed of by the assignee in bankruptcy, with the co-operation of the
bankrupt, subject to the condition above mentioned.

*The equity of the creditors in the matrer isas obvious as in the case of the market lease.
This seat in the board was actually used as part of the business capital of these bank-
rupts as stock brokers. To suffer the bankrupt still to hold it virtually withdraws several
thousand dollars in value of their business assets from the creditors,”

Membership in a bourd of exchange, which has a money value and is transferable, sub-
ject to the purchaser’s procuring himself to be elected a member, is property, the bene-
ficial right in which passes to a receiver. Such receiver may maintain an action to compel
the debtor to copvey his gseat to the member, or to a member elect with whom the re-
ceiver may contract for its sale. Ritterband v. Baggett, 4 Abb, N. C. 67; 42 Superior
Court Rep. 558.

In Leech v. Leech, 9 Phila. 211, it was held that the proceeds of the sale of a seat in the
board of brokers of a member who failed to settle with his creditors, when sold under the
articles of assoclation of the board, are first applied to his creditors in the board. 60 How.
428; 61 id. 54.

RicaMoND V. MOORE.
(107 Ill. 429.)
Sunday — contract on — ** labor.”

A contract is not void becanse made on Sunday, within a statute prohibiting
“labor” that “ disturbs the peace and good order of society.” *

SSUMPSIT. The opinion states the case. The plaintiff had
judgment below.

E. A. Olis, for appellant.
~ William H. Condon, for appellee.

3

WALKER, J. This was an action of assumpsit, brought in the
Superior Court of Cook county. There wus a specialand the

¢ 8ee City of Evansville v. Morris (87 Ind. 269), 44 :.m. Rep. 763 ; Shaw v. Williams (87
Ind. 158), 4 Am. Rep. 756; Com. v. Louisville, etc.. R. Co. (80 Ky. 291), 44 Am. Rep.
475; Leightman v. Kadetska (58 Iowa, 676),'43 Am. Rep. 129, note; Knoz v. Clifford (38
Wis. 651), 20 Amn. Rep. 28; Gibbs v. Brucker, 230 Alb. L., J. 23], Sup. Ct. U. S.
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common counts. It wasaverred in the special count that a con-
tract was entered into between the plaintiff and defendant, and that
the former was to sail the vessel ‘* Scotia ” for the latter, during the
season of 1880, for the sum of $1,000, but defendant prevented
plaintiff from performing the contraet, whereby he had sustained
loss, etc. Defendant pleaded the geueral issue, and gave notice
that he would, under that plea, prove, on the trial, that the con-
tract was not to be performed within one year from the time it was
entered into, and there was no memorandum, in writing, of its
terms, signed by the parties ; and that the agreement was made on
representations by plaintiff that he was competent, and possessed

the requisite skill and knowledge to fill the position of master of the
vessel ; that he was a man of honor, integrity, and of.good repute,
and that such assurahces were untrue and false, and the plaintiff
was discharged for good cause. The cuse was submjitted to the
court for trial, by consent of the parties, without a jury. The
court found the issues for plaintiff, assessed his damages at $566, and
rendered ajudgment in his favor for that sum, and costs. An ap-
peal was perfected to the Appellate Court, where the judgment
was affirmed, and the case is brought here by appeal, on a certificate
from the Appellate Court.

On the trial in the Superior Court the evidence tended to prove
the agreement was entered into on Sunday. Defendant, on this
evidence, asked the court to hold that the contract was prohibited
by our statute, und was void, but the Superior Court refused to so
hold, and the principal question discussed by counsel is, whether
under our statute such a contract is void, or binding on the par-
ties.

The provision of our statute which it is claimed renders this con-
tract void, is the 261st section of our Criminal Code. The portion
of that section claimed to render the contract void is this: ‘“Who-
ever disturbs the peace and good order of society by labor (works
of necessity and charity excepted) or by amusements or diversion
on Sunday, shall be fined not exceeding $25.” - It contains other
exceptions, one of which is this: ‘“ Nor to prevent the due exercise
of the rights of conscience by whomsoever thinks proper to keep
any other dayas a Sabbath.” The common law did not prohibit
the making of such contracts. In Drury v. Defontaine, 1 Taunt.
136, Lord MaNSFIELD, in delivering the opinion, said : ‘It does
not appear that the common law ever considered those contracts as
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void which were made on Sunday.” J udgment was accordingly
given for the price of a horse sold on that day. And the doctrine .
is supported by the cases of Comgyns v. Boyer_ Cro. Eliz. 485 : Rez
v. Brotherton, Strange, 702 ; The King v. Whitnash, 7B. & C. 596,
and Blozsome v. Williams, 3 1d. 232, and this is the doctrine of
all the cases, English or American, with perhaps no more than one
or two exceptions that announce a different doctrine. The doctrine
~ that contracts made on Sunday are void depends therefore alone
on statutory cnactments, and in the various States of the Union
the statutes vary, in language or substance, and the decisions of
the different courts have been based on the phraseology of their
several statutes. The common law, on the other hand, seems always
to have prohibited all judicial proceedings on Sunday. Before the
adoption of the 29th Car. II, chapter 257, legal process could be
served on that day, as well as other ministerial acts pertaining to
legal proceedings. See Comyn’s Digest, book 3, title ¢ Temps.”
And such has been held to be the law in this State. Baxzfer v.
People, 8 111 368. T here is at the common law a well-defined
distinction hetween judicial and individual or ministerial acts per-
formed on Sunday.

The 29th Car. II, chapter 257, seems to be the basis'of the enact-
ments of the various States of the Union. It isthis: ¢‘That no
tradesman, artificer, workman, laborer, or other person whatsoever,
shall do or exercise any worldly labor, business or work, on the
Lord’s day.” It contains exceptions, of which are works of neces-
sity or charity. A mere glance at that and our statute will show
that they are materially different. That prohibits labor and busi-
ness ; ours only prohibits labor or amusement that disturbs the
peace and good order of society. The offense by that statute is the
performance of labor or business, and by ours it is the disturbance
of the peace and good order of society. The British statute is
much more comprehensive in its purposes and language than ours.
Ours only prohibits labor that disturbs the peace and good order
of sociely, not naming business, whilst the British stwtute renders
the mere act of labor or business penal. J

Although we are reqmred under the first section of the chapter
entitled ¢ Statutes,” to give all'words, clauses and phrases found
in all laws a liberal construction, to carry out the legislative inten-
tion, we have no power to inject provisions into the statute which
were omitted by the law makers. We are therefore required by
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this rule to ascertain and enforce the intention of the statute, and
- a careful examination of our statute unmistakably shows the inten-
tion to be to preserve the community from being disturbed by the
labor or amusements of other persons. The language will bear ne
.other construction. The 29th Car. II, was no doubt the statute
from which ours was modelled, and when the legislature made such
.clear and substantial changes in the provision, we are irresistibly
impelled to the conclusion that it was not intended to adopt the
provisions of that act, or the construction given it by the British
courts. The change in the langunage is so obvious and important
‘that it repels all presumption that the intention was to adopt the
British statute in its full scope. Our statute, by its very terms, is
for the preservation of the peace and good order of society from
.disturbance. It is not, nor can it be, held to have been the pur-
pose of the statute to compel the performance of a religious duty,
however necessary to the future welfare of the individual failing to
perform 1t.

But the statute does protect the religious community from being
.disturbed in their devotions and worship by the indecent disregard of
their right to be undisturbed on that day. But it permits others,
that do not recognize the Christian Sabbath, to keep another day
.of rest. This exception embraces Jews, Seventh Day Baptists, and
it may be, some other religious denominations. The object of the
statute is to protect persons keeping the Christian Sabbath as a
day of holiness, from disturbance in its observance, and not to com-
pel the performance of religious duties, as such. That is no part
.of governmental duty under our institutions. Our government is
unlike the British government, as that government combines the
.ecclesiastical and secular powers. Its Constitution is based upon
the union of church and State, and it claims and exercises the
power to enforce the faith and doctrines of the established church,
by statutes imposing penalties for failing to perform religious duties
.and requirements, and compelling all to contribute support to the
State church ; on the contrary however a total severance of church
.and State is one of the great controlling foundation principles of our
system of government. The spiritual welfare of our people is left en-
tirely to the hierarchy of the various churches. The government
protects all alike in their religious beliefs and unbeliefs. It is no part
of the function of our government to prescribe and enforce religious
tenets. The great purpose of the formation of our system of gov-
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ernment is to protect the people in the enjoyment of their temporal
and spiritual rights, and to prohibit crime, vice and wrong to any
portion of the community, and to pass and enforce laws for the pro-*
motion of the temporal interests of the people, and as far as possi-
ble, secure their temporal welfare and happiness. Although it is
no part of the functions of our system of government to propagate
religion, and to enforce its tenets, when the great body of the peo-
ple are Christians, in fact or sentiment, our laws and institutions
- must necessarily be based upon and embody the teachings of the
Redeemer of mankind. It isimpossible that it should be otherwise.
And in this sense and to this extent, our civilization and institu-
tions are emphatically Christian, but not for the purpose of com-
pelling men to embrace particular doctrines or creeds of any church,
or to support one or another denomination by public burdens, but
simply to afford protection to all in the enjoyment of their belief or
unbelief. But the State has the unquestioned power to suppress
crime, vice and immorality, even if such acts are claimed to be the
exercise of religious belief.

The legislature is absolutely powerless to enforce religious doc-
trines or beliefs, merely as such. It may be that in suppressing
crime, vice or immorality, it may incidentally enforce religious doc-
trines. The Christian religion forbids all crime, vice and immoral-
ity, and good government cqually requires their suppression. They
are suppressed by the government because required for the general
welfare, and not because they are religious doctrines. The third
section of article two of our Constitution in terms guarantees the
free exercise and enjoyment of religious profession and worship to
all, and prohibits any preference from being given by law to any
denomination or mode of worship, or being compelled to support
any such worship. In all countries and ages, among civilized or
partially civilized people, governments haye set apart days of rest,
recurring at short periods. This has been, and still is, regarded as
necessary to the temporal welfare of the people, as a certain amount
of rest is regarded as absolutely necessary to man and animals sub-
jected to labor. Considerations of public policy demanding such
periods of rest, and the great body of Christians holding the observ-
ance of Sunday to be a religious duty, it is natural that the law-
making power, as a matter of public policy, should specify Sunday
as the day of rest, thereby conforming public policy to religious sen-
timent. But that Sunday is kept as a holy day by most Christian

Vou. XLVII — 57
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denominations neither adds to nor detracts from the validity of the
enactment. Had any other day of the week been selected, the en-
tictment would have had the same binding force.

But even if such a contract was void at the common law, it would
not necessarily follow that it would be under our laws. We have
seen that church and State were united under the British Censtitu-
tion, while they are totally severed by our Constitution. The gov-
ernment .of Great Britain has the power to pass laws to promote
and enforce religious tenets. - This is a part of the common law of
England which was excluded from the constitutional power of the
legislature, and is not adapted to our form of government, and the
legislative power of the State is therefore left to adopt all laws
tending to promote the general temporal welfare of the governed.
Nor has the judicial department any power to enforce religious doc-
trines, as such, but must be governed entirely by the law as it exists.
Courts can only enforce the law as it exists, and the legislature
having failed to declare contracts of the character of that under
consideration void, we must enforce it as if it had been entered into
on a secular day.

In support of these views we refer to the cases of Specht v. Com-
monwealth, 8 Penn. St. 312 ; City Council v. Benjamin, 2 Strob. L.
508, and Bloom v. Rickards, 2 Ohio St. 387. In those cases it was
held that it was merely exercising the power of the State in adopt-
ing such'laws, which is wholly disconnected from any kind of re-
ligion ; that the legislature had the power to select a day of rest,
and could have as well selected any other day of the week ; that it
was essentially a civil regulation, made for the government of man
as a member of society, and it was held that the law interfered with
no man’s conscience because he was compelled to refrain from secu-
lar employment on that day ; that the selection of a day of rest is
a mere question of expediency. In New Hampshire, Vermont,
Pennsylvania, Massachusetts, Alabama, Michigan, Georgia, Wis-
consin, Maine and Minnesota, their several statutes, like the 29th
Car. II, prohibit both labor and business on Sunday, and no doubt
the statutes of other States contain similar provisions, and the de-
cisions by the courts of those States referred ‘to were made with
reference to the language of their statutes.

In the case of Bloom v. Richards, supra, a contract was involved
which was entered into on Sunday. In an able opinion, where the an-
thorities are extensively reviewed, it was held the contract was valid,
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and capable of being enforced in their courts. The statute of the
State prohibits labor, etc.. on Sunday, under a penalty, but the act
in terms does not prohibit the exercise of mere business, as do the
other statutes to which we have referred, and it was there held that
entering into a contract for the sale of land was not in the sensc of
the statute common labor.

Is the making of such a contract as that under consideration em-
braced in our statute as labor? Conld the parties to this contract
" be criminally prosecuted, convicted and fined ? If they could,
then the contract is void, as no principle is more firmly established
or better recognized than that a contract made which violates «
statute is void. If the term ¢ labor ” necessarily embraces business
of all kinds, why were the terms ‘labor” and ¢ business” both
used in the various statutes to which we have referred ? It was for
the obvious reason that those who framed and adopted the statutes
supposed that the word ‘‘labor” did not necessarily embrace
¢ business,” nor does the word ‘‘labor” include as a definition mere
“business,” and this being the ordinary meaning of the word, we
must accept it as the sense in which it was used by the legislature.
We must, in the absence of all qualifying circumstances, presume
in the enactment of laws, that language is used in its ordinary
sense. Thisis a canon of interpretation that hus ever obtained.

We must therefore accept this term in this sense.

But even under the 29th Car. 11, the British courts have held that
the sale of a horse on Sunday, ont of the usual course of trade, by the
vendor, was not void. Drury v. Defontaine, supra. So the hiring
of alaborer on Sunday by a farmer for a year, was held legal and bind-
ing, and conferred a settlement of the laborer in the parish.  King v.
Whitnash, supra. That a baker might prepare dinners for his cus-
tomers on Sunday. King v. Younger, 5 T. R. 449 ; Chitty Cont.
335. Thus it is scen that the statute was rigidly constraed, and
the same is truc of most of the statutes of the various States of
the Union. Here there was nothing done to disturhb the peace antd
good order of society, which it is the primary purpose of the stat-
ute to prevent. Had this contract been made in such 4 manner as
to disturb the peace and good order of society, or any portion of
it, then a very different question would have been presented, but one
which need not be discussed here. But there is no evidence thut
in the slightest degree tends to prove any one wus disturbed.

If this contract should be held to be illegal, then every contract
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not shown to have been absolutely necessary, or performed for
charitable purposes, would be void, and render parties to it liable
to the penalty. The marriage contract is held to be a civil contract
by our laws, and yet vast numbers of such contracts are entered
into on Sunday. It would be difficult to show such contracts
necessary, in the sense of the statute,and shall it be held that such
contracts are void, and the parties to them guilty of living in an
open state of adultery or fornication, and liable to be criminally
punished, and must their children be held to be bastards ? Must
a person be criminally punished for writing a letter to a friend on
Sunday, or a barber for shaving a customer, or a person for selling
to another a cigar, or purchasing and reading a newspaper on Sun-
day, and for almost innumerable like acts ? Shall a person be pun-
ished because he studies scientific works or secular branches of lit-
erature on Sunday ? The statute never could have been adopted
in such a spirit or for such purposes.

It is claimed that the decisions of this court have virtually set-
tled this question in favor of appellant, This is a misconception.
In the case of Jokhnston v. People, 31 Ill. 469, it was held that a
recognizance, although to some extent a judicial act, taken on a
Sunday, was valid. In the case of Langabier v. Fairbury & Pon-
tiac R. Co., 64 I11. 243 ; s. c., 16 Am. Rep. 550, it was held that
issuing an injunction on Sunday was not prohibited by the statute,
because it was a matter of necessity. In the case of Thomas v.
Hinsdale, 78 I11. 259, it was held that the issuing of an attachment
on Sunday was void. In the case of Scammon v. Chicago, 40 TlL
146, it was held the publication of a legal notice which required
the count of a Sunday issue of the paper to have the required num-
ber of publications, was not sufficient. In the case of Bazfer v.
People, supra, it was held that it was illegal to enter a judgment
on Sundav, but not to receive and record a verdict on that day.
The case of King v. Fleming, 72 Ill. 21, involved the validity of a
promissory note made in Indiana, and signed by one of the makers
on Sunday, but not delivered till a subsequent secular day, and the
note was held valid. It is thus seen that this question has never
before been presented to this court for decision. The legislature
has the sole power to prohibit every kind of secular labor or busi-
ness on Sunday, or such only as it may choose ; but we have no
power to prohibit any labor.or business on that or any other day.
We can only enforce the law as it is enacted. When the legislature
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shall prohibit labor, whether it shall disturb others or not, and the
transaction of business, or the making of contracts, we will unhesi-
tatingly carry out the legislative will ; but we can neither add to
nor detract from statutes as they are enacted.

Under the defense of the statute of frauds the Circuit Court
heard the evidence, and held as a fact from that evidence, that the
contract was to be performed within one year from the time it was

_entered into by the parties, and that finding was affirmed by the
" Appellate Court, and we are precluded from examining the evi-
dence to determine whether it sustains that finding.
The judgment of the Appellate Court is affivmed.
Judgment affirmed.

BoarDp or TRADE TELEGRAPH COMPANY v. BARNETT.
(107 1. 507.)

Eminent domain — telegraph poles in street.

Legislative authority to telegraph companies to erect poles in public streets
is subject to the liability to make compensation to the adjacent land
owners for the use.”

YRESPASS, quare clausum fregit. 'The opinion states the case.
The plaintiff had judgment below. ‘

Francis C. Russell and Allen C. Story, for appellant.
Haoppy & Travous, for appellee.

Scorr, J. This is-an action of trespass quare clausum fregit,
brought by Kimbro T. Barnett, against the Board of Trade Tele-
graph Company. The declaration is in the usual form, the grava-
men of the action being that defendant entered with force and vio-
lence upon the premises of plaintiff, and dug holes and erected.
thereon telegraph poles upon which to place its wires. *I'he pleas
of not guilty and liberum tenementum, originally filed to the decla-
ration, were both withdrawn, and the matters insisted npon as a
defense to the action were embraced in five special pleas. The sub-
stance of the first three pleas is, the locus ¢n guo was a public high-

* See West. Union Tel. Co. v. Rich (19 Kans. 517), 27 Am. Rep. 159.




