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TITLE 16.

CRIMES AND OFFENSES.

Chapter Section
By A CCESSOTICS oottt e 16-1
2. Felonies and Misdemeanors ... 16-11
3. Offenses Against the Person ... 16-51
4. Offenses Against the Peace ... 16-101
5. Offenses Against Public Justice ... 16-201
6. Offenses Against Property ... 16-301
7. Offenses Against Morality and Decency .......................... 16-401
8. Offenses Against Public Policy ... 16-501
9. Subversive Activities Registration Act ... 16-581

Cross References.

As to criminal procedure generally, see Title 17. As to magistrates and constables
generally, see Title 43. As to division of actions into civil and criminal, see § 10-11. For
constitutional definition of treason, see S. C. Const., Art, 1, § 22. As to general criminal
laws being in effect within certain State property in Columbia, see § 1-417. As to
crimes while in flight, see § 2-8. As to offenses against the election laws, see §§ 23-

650 to 23-667.

Sec.
16-1. Accessories before fact punished as
principals.

CHAPTER 1.
ACCESSORIES.

Sec.
'16-2. When and how tried.

§ 16-1. Accessories before fact punished as principals.—Whoever aids

in the commission of a felony or is

accessory thereto before the fact by

counseling, hiring or otherwise procuring such felony to be committed
shall be punished in the manner prescribed for the punishment of the
principal felon. (1952 Code § 16-1; 1942 Code § 1936; 1932 Code § 1936;
Cr. C. 22 § 919; Cr. C.’12 § 919; Cr. C. ’02 § 634; G. 8. 2610; R. S. 521;

1714 (2) 484.)

Cross references.—As to classification
of the crime referred to in this section
as a felony, see § 16-11. As- to aiders,
procurers, counselors, ete., of offender
killing by poison, see’ § 16-53. As to
counseling, aiding or abetting adminis-
tration of poison, see § 18-56. As to
persons presumed to have aided and
abetted lynching, see § 16-59.1. As to
aiding, counseling or procuring the ¢om-
mission of arson or other offenses involv-
ing fire, see §§ 16-311 to 16-314, 16-317
to 16-320. As to assisting, procuring or

441

causing forgery, see § 16-351. As to hir-
ing or counseling another to breach a
trust with fraudulent intent, see § 16-
365. As to crime of conspiracy generally,
see § 16-550. As to accessory after the
fact to a felony, see § 17-453. As to ac-
cessories, aiders and abettors in viola-
tions of the laws as to certificates of title
for vehicles, see § 46-150.94.

- Acquittal as principal does not bar
trial of defendant as accessory.—Al-
though punishment of principals and ac-
cessories before the fact in felonies is the




Ch. 3

J § 16-51 CRIMES AND OFFENSES : Ch. 3
meanors unless the statute creating any such offense shall expressly pro-
vide that the offense is a felony. (1960 (51) 1602.)

1. General Con
II. What Consti
I1I. Malice.

A. Definitions

B. Instruction:
i C. Presumptio
CHAPTER 3.
! As to classific
I OFFENSES AGAINST THE PERSON. A4t ndiotment
’ Article 1. Article 4. I. GENERA!
i Homicide. Rape, Abortion, etc. Editor’s note.
:] See. Sec. section are nojc
f 16-51. Murder defined. 16-71. Rape. gor_npgstie ti;i?:
t 16-52. Punishment for murder. 16-72. Punishment for rape or assault e ntythis s¢
i 16-53. Killing by poison. with intent to ravish. m?;?re o
! . irpe . 16-73. Testimony by deposition in rape 1s section
‘ 16-564. Killing by stabbing, etc. ? ffens
! 16-55. Manslaughter. ete., cases. statutory o

law crime. Stat
(1875); State v
S. E. 656 (1902

~ Py M . 16-74. How deposition to be taken.
16-56. Administering or attempting to 16-75. Deposition to be read to jury.

administer poison. 16-76. Judge may direct depositions in

. 1, 89 S. E

t 2. rebuttal. C. 351, -

ol Id? 16-77. Custody of deposition. This deﬁmtm_

Lynching. 16-78. Deposition to be destroyed. ) ingredients whi

16-57. Lynching in the first degree. 16-79. Sheriff go p;'o'cu're at.‘tter}danie of stigu’?e mu;t}irell'),

) . : accused; absence of counsel. and in eve :

16-38. Lynching in the second degree. 1o o0 o 0 0 O e of woman ohild, commeon law. §

16-59. Mob defined. .. s Y ¢

. . 16-81. Misdemeanor to publish name of 497, 38 S. E. (¢

16-59.1. Me?mbers of mob guilty as prin- person raped, etc. . And definitio
cipals. 16-82. Death resulting from abortion or

section—Trial
and manslaugh
definition give
use the comm
Stukes, 78 S. C

16-59.2. Duties of sheriff and solicitor attempted abortion.
when mob commits act of vio- 16-83. Abortion or attempted abortion

lence. not resulting in death.
16-59.3. Solicitor may investigate to ap- 16-84. Punishment of woman in such

prehend members of mob. cases. Quoted in £
16-59.4. Civil liability of members of 16-85. Testimony in offenses under §§ 16- 167, 130 S. E.
mob. 82 to 16-84. 295 S. C. 267,
Article 3 16-86. Limitation of prosecutions under T Ci
rticle 3. §§ 16-82 to 16-84. IL. WHA

Dueling. Malice is a

murder. State

Article 5.

16-61. Sending or accepting challenge to

fight Kidnapping, Assault, etc. GS\ASThEh (2(}{)1]
) : 3 . . ich is ki
16-62. Carrying or delivering challenge. 16-91. Kidnapping, ete. intention.—If
16-63. Killing in a duel. 16-92. Conspiracy to kidnap.

kills him with
tion of killing
v. Sullivan, 4
(1894).

If the killin
stances which
criminal inten
a fight in ord
ant, that is 1
55 S. C. 32, 3%

And is not
When a man
under a prev
do so, he is n
tion given to
homicide. Ste
21 S. E. 4 (1

16-93. Assault, ete., with concealed weap-
on.

. 16-94. Failing to remove doors from
16-65. Persons concerned in duel may be abandoned iceboxes’ refrigera-

used as witnesses. tors, ete.

16-66. Such witness may not be subse- 16-95. Unlawful to leave abandoned wells
quently prosecuted. open.

16-64. Principal or second compellable to
give testimony.

ARTICLE 1.

Homicide.

§ 16-51. Murder defined.—“Murder” is the killing of any person with
malice aforethought, either express or implied. (1952 Code § 16-51; 1942
Code § 1101; 1932 Code § 1101; Cr. C. 22 § 1; Cr. C. ’12 § 185; Cr. C.
02 § 108; G. S. 2453; R. S. 108; 1712 (2) 418.)
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§ 16-81 CRIMES AND OFFENSES Ch. 3

vision, making the age of consent sixteen
years, is not in violation of S. C. Const.
Art. 3, § 33. State v. Smith, 181 S. C. 485,
188 S. E. 132 (1935).

This section and §§ 16-71 and 16-72
are subservient to the age of consent
provisions of S. C. Const., Art. 3, § 33.
State v. Whitener, 228 S. C. 244, 89 S. E.
(2d) 701 (1955), cert. denied 850 U. S.
861, 76 S. Ct. 101, 100 L. Ed. 764 (1955).

This is a statutory offense, distinet
from rape. State v. Haddon, 49 S. C. 308,
27 S. E. 194 (1896); State v. Coleman,
54 8. C. 162, 31 S. E. 866 (1898).

And distinet from § 16-71.—When S.
C. Const., Art. 3, § 83, and § 16-71 and
this section are construed together, it is
apparent that § 16-71 has reference to
rape at common law, and that this sec-
tion refers to carnal knowledge of an un-
married woman who has not attained
the age of fourteen years (now sixteen
years), and who, by reason of her tender
years, cannot legally consent to sexual in-
tercourse. State v. Gilchrist, 54 S. C. 159,
31 S. E. 866 (1898); State v. Ward, 204 S.
C. 210, 28 8. E. (2d) 785 (1943).

Where the conviction is for rape, under
§ 16-71 or the common-law indictment,
this section does not apply, though the
woman child is under 14 years of age,
since the two offenses are separate and
distinct. State v. Haddon, 49 S. C. 308,
27 8. E. 194 (1896).

Buat both common-law and statutory
rape may. be joined in the same indict-
ment. State v. Harrison, 236 8. C. 248,
113 S. E. (2d) 783 (1960).

Boy between 7 and 14 years of age
may be convicted, if the physical capac-
ity be shown. State v. Coleman, 54 S. C.
162, 31 S. E. 866 (1898).

Only age of girl and fact of intercourse

4.

need be shown.—Where the female is un-
der the age of 16, the only other element
necessary to be proven in order to estab-
lish the crime of carnal knowledge under
this section is the fact that the defend-
ant had intercourse with her. State v.
Whitener, 228 S. C. 244, 89 S. E. (2d) 701
(1955), cert. denied 350 U. S. 861, 76 S.
Ct. 101, 100 L. Ed. 764 (1955).

Use of force will not prevent convic-
tion under this section. — While force is
not a necessary ingredient of this of-
fense, the fact that the act was aec-
companied by force will not prevent a
conviction of statutory rape as charged
in the indictment. State v. Horton, 209
S. C. 151, 39 S. E. (2d) 222 (1946).

Where indictment did not allege any
offense occurring prior to the prosecutrix’
becoming 14 years of age, evidence as to
intercouse ocecurring prior to such time
was inadmissible, and the trial judge
erred when he charged the jury only on
item (1) of this section without any ref-
erence to item (2). State v. Bailey, 226
S. C. 612, 86 S. E. (2d) 472 (1955).

Defendant not prejudiced by endorse-
ment of the word “rape” on back of in-
dictment.—A defendant charged with vi-
olating the provisions of this section is
not prejudiced because the word “rape” is
endorsed upon the back of the indictment,
for this offense is known as “statutory
rape.” State v. Horton, 209 S. C. 151,
39 S. E. (2d) 222 (1946).

Conviction under this section does not

disqualify person as witness. — State v.
Jeffcoat, 148 S. C. 322, 146 S. E. 95
(1928).

Applied in State v. Wagstaff, 202 S. C.
443, 25 S. E. (2d) 484 (1941).

Quoted in State v. Wilson, 162 S. C.
413, 161 S. E. 104 (1930).

§ 16-81. Misdemeanor to publish name of person raped, etc.—Whoever
publishes or causes to be published the name of any woman, maid or
woman child upon whom the crime of rape or an assault with intent to
ravish has been committed or alleged to have been committed in this
State in any newspaper, magazine or other publication shall be deemed
guilty of a misdemeanor and, upon conviction thereof, shall be punished
by a fine of not more than one thousand dollars or imprisonment of not
more than three years. But the provisions of this section shall not apply
to publications made by order of court. (1952 Code § 16-81; 1942 Code
§ 1275; 1932 Code § 1275; Cr. C. 22 § 170; Cr. C. "12 § 317; 1909 (26)

208.)

§ 16-82. Death resulting from abortion or attempted abortion.—Any
person who shall administer to any woman with child, prescribe for any

460
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Ch. 3 OFFENSES AGAINST THE PERSON

§ 16-82

such woman or suggest to or advise or procure her to take any medicine,
substance, drug or thing whatever or who shall use or employ or advise
the use or employment of any instrument or other means of force what-
ever, with intent thereby to cause or procure the miscarriage, abortion
or premature labor of any such woman, unless the same shall have been
necessary to preserve her life or the life of such child, shall, in case the
death of such child or of such woman results in whole or in part there-
from, be deemed guilty of a felony and, upon conviction thereof, shall be
punished by imprisonment in the Penitentiary for a term not more than
twenty years nor less than five years. But no conviction shall be had un-
der the provisions of this section upon the uncorroborated evidence of
such woman. (1952 Code § 16-82; 1942 Code § 1112; 1932 Code § 1112;
Cr. C. 22 § 12; Cr. C. ’12 § 150; Cr. C. ’02 § 122; R. S. 122; 1883 (18)

547.)

Cross reference. — As to classification
of the crimes referred to in this section
as felonies, see § 16-11.

Section is directed to abortion from
which death results.—This section is di-
rected to a case where a pregnant woman
is aborted, or attempted to be aborted,
and dies by reason thereof, or where a
woman “quick with child” is aborted, or
attempted to be aborted, and either the
woman or child dies. State v. Steadman,
214 S. C. 1, 51 8. E. (2d) 91 (1948), com-
mented on in 2 S. C. L. Q. 181 (1949).

“Child” in this section differs from its
use in § 16-83.—The word “child” is not
used in the same sense in § 16-83 as in
this section. It was the intent of the leg-
islature to make such distinction in the
light of the common-law rule and much
earlier statutes in England and this coun-
try. State v. Steadman, 214 S. C. 1, 51 S.

E. (2d) 91 (1948), commented on in 2 S.

C. L. Q. 181 (1949).

Under this section “child” must have
separate existence. — In order to sustain
a conviction for an abortion where the
destruction of a child is alleged, the child
with which the woman is pregnant must
be so far advanced ‘as to be regarded in
law as having a separate existence; that
is, a life capable of being destroyed.
State v. Steadman, 214 S. C. 1, 51 S. E.
(2d) 91 (1948), commented on in 2 S. C.
L. Q. 181 (1949).

Which it lacks during first three months
of pregnancy.—It is a recognized and ac-
knowledged fact that within the first
three months of pregnancy the child has
no independent existence. State v. Stead-

man, 214 8. C. 1, 51 8. E. (2d) 91 (1948),"

commented on in 2 S. C. L. Q. 181 (1949).
Meaning of “corroboration.” - The
“corroboration,” required under the terms

of this statute, means “anything which
tends to strengthen, add to, add weight,
or credulity, or that which makes more
certain.” State v. Parsons, 171 S. C. 449,
172 S. E. 424 (1934).

Corroboration of the woman’s evidence
does not have to come from testimony of
some person who actually saw the crime
committed; it may come from -ecircum-
stances, from the words and acts of the
defendant, previous to, about the time of,
and after the alleged commission of the
offense, testified to by some witness other
than the woman. State v. Parsons, 171
S. C. 449, 172 S. E. 424 (1934).

Section applies even though drug be
sent from another state. — The courts of
South Carolina have jurisdiction of de-
fendant for the offense of advising and
procuring a woman of that State to take
a drug with intent thereby of causing her
to abort, though the drug has been pro-
cured by defendant in another state and
sent to the woman by mail. State v. Mor-
row, 40 S. C. 221, 18 S. E. 853 (1892).

And though abortion was in fact caused
by use of instruments. — A person who
gives a woman a drug with intent to
cause her to abort may be convicted,
though the abortion was in fact caused
by the use of instruments. State v. Mor-
row, 40 8. C. 221, 18 8. E. 853 (1892).

Applied in State v. Evans, 202 S. C.
463, 25 S. E. (2d) 492 (1942).

Quoted in State v. Steadman, 216 S. C
579, 59 S. E. (2d) 168 (1950), cert. denied
340 U. S. 850, 71 S. Ct. 78, 95 L. Ed. 623
(1950).

Cited in Evans v. Manning, 217 S. C.
10, 59 S. E. (2d4) 841 (1950); State v.
Hollman, 232 8. C. 489, 102 S. E. (2d) 873
.(1958).
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§ 16-83 CRIMES AND OFFENSES Ch. 3

§ 16-83. Abortion or attempted abortion not resulfing in death.—Any
person who shall administer to any woman with child, prescribe, pro-
cure or provide for any such woman or advise or procure any such woman
to take any medicine, drug, substance or thing whatever or shall use or
employ or advise the use or employment of any instrument or other
means of force whatever, with intent thereby to cause or produce the
miscarriage, abortion or premature labor of any such woman, shall, upon
conviction thereof, be punished by imprisonment in the Penitentiary for
a term not more than five years or by fine of not more than five thousand
dollars or by such fine and imprisonment both, at the discretion of the
court. But no conviction shall be had under the provisions of this section
upon the uncorroborated evidence of such woman. (1952 Code § 16-83;
1942 Code § 1113; 1932 Code § 1118; Cr. C. ’22 § 25; Cr. C. ’12 § 170;
Cr. C.’02 § 189; R. S. 137; 1882 (18) 547.) ‘

Cross reference. — As to classification
of the crimes referred to in this section
as felonies, see § 16-11.

Section is directed to abortion not re-
sulting in death.—This section is directed
to a case where a woman is aborted or
attempted to be aborted in the early
stages of pregnancy prior to the time
when it could be said that she was “quick
with child,” that is, when the embryo
gives the first physical proof of life after
advancing to that degree of maturity
where the child has a separate and inde-
pendent existence and the woman has
herself | felt the child alive and quick
within her, and death to the woman does
not result. State v. Steadman, 214 S. C.
1, 51 8. E. (2d) 91 (1948), commented on
in 2 S. C. L. Q. 181 (1949).

Intent to produce abortion must be
proved. — The specific intent or purpose
to produce a criminal abortion must be
proved before the guilt of the accused is
established. State v. Steadman, 216 8. C.
579, 59 S. E. (2d) 168 (1950), cert. denied
340 U. 8. 850, 71 8. Ct. 78, 95 L. Ed. 623
(1950). ]

And burden of proof is upon State.—In
an abortion prosecution the element of
criminal intent is an essential ingredient
of the offense charged, and the burden is
cast on the State to prove such element
by adequate and substantial evidence in
its case in chief. State v. Steadman, 216
S. C. 579, 59 S. E. (2d) 168 (1950), cert.
denied 340 U, S. 850, 71 S. Ct. 78, 95 L.
Ed. 623 (1950).

Evidence of other abortions is admis-
sible—Where the element of intent is an
essential ingredient of the crime charged
and must be proved by the State, evi-
dence of other abortions or attempted

abortions is admissible, because relative
to that issue, as part of the State’s case
in chief. State v. Steadman, 216 S. C.
579, 59 S. E. (2d) 168 (1950), cert. denied
340 U. 8. 850, 71 S. Ct. 78, 95 L. Ed. 623
(1950).

But is limited to question of intent.—
Where the act itself is not admitted, the
jury should be clearly instructed by the
court, when requested, that evidence of
other abortions or attempted abortions is
limited to the question of intent. State v.
Steadman, 216 S. C. 579, 59 S. E. (2d)
168 (1950), cert. denied 340 U. 8. 850, 71
S. Ct. 78, 95 L. Ed. 623 (1950).

“Child” in this section differs from its
use in § 16-82. — State v. Steadman, 214
S. C. 1, 51 8. E. (29) 91 .(1948), com-
mented on in 2 8. C. L. Q. 181 (1949).

Child lacks separate existence during
first three months of pregnancy.—State v.
Steadman, 214 8. C. 1, 51 8. E. (2d) 91
(1948), commented on in 2 8. C. L. Q. 181
(1949).

Conviction does not depend upon third
party’s seeing crime. — Conviction for
procuring an abortion, in violation of this
section, does not depend on some third
party’s seeing the crime, but corrobora-
tion of the woman on whom the act
was committed may come from words or
acts of defendants or from circumstances.
State v. Sharpe, 138 S. C. 58, 135 S. E.
635 (1926); State v. Steadman, 216 S. C.
579, 59 S. E. (2d) 168 (1950), cert. denied
340 U. S. 850, 71 S. Ct. 78, 95 L. Ed. 623
(1950).

Medicines used may be admitted in evi-
dence.—In prosecution under this section,
for procuring an abortion, medicines used

by woman involved are properly admitted

in evidence, in view of showing that they
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Ch. 38 OFFENSES AGAINST THE PERSON

were provided and used under instruc-

tions of defendant. State v. Sharpe, 138

S. C. 58, 185 S. . 635 (1926).

Evidence showing warrant was signed
without undue influence. — In prosecu-
tion under this section for procuring
an abortion, evidence showing prosecut-
ing witness signed warrant without im-
proper pressure being brought upon her
is proper, where there was evidence tend-
ing to show undue influence. State v.
Sharpe, 138 S. C. 58, 135 S. E. 635 (1926).

§ 16-86

ation—In prosecution under this section
for procuring an abortion, solicitor is
properly permitted to argue that defend-
ant had not denied payment for opera-
tion as testified to by State witness, in
view of fact that defendant had not di-
rectly denied it. State v. Sharpe, 138 S.
C. 58, 135 S. E. 635 (1926).

For additional related case, see State
v. Fields, 68 S. C. 148, 46 S. E. 771
(1902).

Cited in State v. Hollman, 232 S. C.

Absence of denial of payment for oper- 489, 102 S. E. (2d) 873 (1958).

§ 16-84. Punishment of woman in such cases.—Any woman with child
who shall apply to or solicit from any physician, druggist or other person
whomsoever any medicine, drug, substance or thing whatever, shall take
or administer the same or shall submit to or perform upon herself any
operation of any sort or character whatever, with intent thereby to cause
or produce a miscarriage, abortion or premature labor, unless the same
shall have been necessary to preserve her life or the life of such child,
shall be guilty of a misdemeanor and, upon conviction thereof, shall be
punished by imprisonment in the county jail or State Penitentiary for
a term not more than two years or by fine not exceeding one thousand
dollars, or by both such fine and imprisonment, at the discretion of the
court. (1952 Code § 16-84; 1942 Code § 1114; 1932 Code § 1114; Cr. C.
22§ 26; Cr. C. ’12 § 171; Cr. C. ’02 § 140; R. S. 138; 1882 (18) 547.)

§ 16-85. Testimony in offenses under §§ 16-82 to 16-84.—In any pre-
liminary examination, on any inquiry before a grand jury and on the
trial of any indictment for any alleged offense under §§ 16-82, 16-83 or
16-84 no person shall be protected from testifying as a witness for the
reason that the testimony of such witness would tend to incriminate or
disgrace such witness; provided, however, that no testimony so given
of a character tending to incriminate or disgrace such witness shall ever
be used in evidence in any action, prosecution or proceeding, civil or
criminal, against such witness or against his representatives. (1952 Code
§ 16-85; 1942 Code § 1013; 1982 Code § 1013; Cr. P. 22 § 99; Cr. C. ’12
§ 172; Cr. C. 02 § 141; 1882 (18) 547.)

§ 16-86. Limitation of prosecutions under §§ 16-82 to 16-84. — All
prosecutions under §§ 16-82 to 16-84 shall be commenced within two years
after the commission of the offense. (1952 Code § 16-86; 1942 Code §
1114-1; 1932 Code § 1013; Cr. P. 22 § 99; Cr. C. '12 § 172; Cr. C. ’02
§ 141; 1882 (18) 547.)




